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I 

Court of Appeals of the District of Columbia 

No. 6126 

i 

The General Motors Acceptance Corporation, a Body 

Corporate, Plaintiff in Error, 

vs. I 

i 

Thomas Smith 

i 

i 

I 

1 Municipal Court of the District of Columbia. 

A-9356. S 

Thomas Smith, Plaintiff, 

i 

| 

The General Motors Acceptance Corporation, a Bodv 

Corporate, Defendant. 

i 

United States of America, j 

District of Columbia , ss: 

! 

Be it remembered, That in the Municipal C|ourt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in th^ above-en¬ 
titled cause, to wit: | 

i 

i 

i 

. 

I 

i 

I 

! 

i 

j 

i 
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THE GENERAL MOTORS ACCEPTANCE COBP. 


2 In the Municipal Court of the District of Columbia. 

No. A-9356. 

Thomas Smith, Washington, D. C., Plaintiff, 

vs. 

General Motors Acceptance Corporation, 524-544 Trans¬ 
portation Building, 17th and H Sts. N. W., Washington, 
D. C., Defendant. 


Declaration. 

The plaintiff sues the defendant, a corporation doing 
business in the District of Columbia for that on heretofore, 
to wit, the fourth day of August, 1932 the defendant 
wrongfully took and converted to its own use certain goods 
and chattels of the plaintiff of great value, to wit, one 
Chevrolet Sedan of the value of eight hundred and eiglitv- 
seven dollars ($887.00), one coat of the value of five dol¬ 
lars ($5.00), tools,, chamois, and sponge of the value of ten 
dollars ($10.00), pillows at the value of three dollars 
($3.00), and one blanket at the value of three dollars 
($3.00). 

All to the damage of the plaintiff in the sum of nine 
hundred and eight dollars ($908.00). Wherefore he 
brings his suit and claims nine hundred and eight dollars 
($908.00) besides the costs of suit. 

BENJ. L. GASKINS, 

. Attorney for Plaintiff , 

1316 You St, N. W. 
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In the Municipal Court of the District 'of Columbia. 

i 

No. A —. 

I 

i 

Thomas Smith, Washington, D. C., Plaintiff, 


General Motors Acceptance Corporation, 524-544 Trans¬ 
portation Building, 17th and H Sts. N. W., ^Washington, 
D. C., Defendant, j 

Particulars of Demand. 

Augubt 4, 1932. 

To one (1) Chevrolet Sedan.I .. . .$887.00 

To one (1) Coat. j . . . . 5.00 

To one (1) lot of tools, chamois & Sponge. . . j . . . . 10.00 

Pillows .| . . . . 3.00 

To one (1) blanket. j.... 3.00 

| - 

Total . . . ..]. . . .$908.00 

With interest from August 4th, 1932. ! 

BENJ. L. GASKINS), 

Attorney for Plaintiff , 

1316 You St. 'N. W. 

i 

I 

4 In the Municipal Court of the District of Columbia. 

Number A-9356. 

I 

Thomas Smith, Washington, D. C., Plaintiff, 


The General Motors Acceptance Corporation, 524-544 
Transportation Building, 17tli and U Sts. N.jw., Wash¬ 
ington, D. C., Defendant. j 

Motion of Defendant to Strike Declaration atyd Dismiss 

Action. 

\ 

Comes now the defendant, the General Motors Accept¬ 
ance Corporation, by its attorney, and respectfully moves 
the Court to strike the declaration filed herein, gnd to dis- 

7 I 

miss the action; and as grounds therefor respectfully refers 
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THE GENERAL MOTORS ACCEPTANCE CORP. 


the Court to the memorandum of points and authorities 
filed herewith, and for such further grounds as may be 
presented at the hearing hereon, and as may present them¬ 
selves at such hearing. 

(Sgd.) ! NORMAN E. SILL, 

i Attorney for Defendant, 

Transportation Building , Metro. 3270. 

To Benj. L. Gaskins, 

Attorney for Plaintiff: 

Please take notice that the foregoing Motion will be 
called to the attention of the Court at i0:00 A. M., Mon¬ 
day, March 20th, 1933, or as soon thereafter as counsel 
mav be heard. 

(Sgd.) NORMAN E. SILL, 

Attorney for Defendant. 

5 Order Overriding Defendant's Motion to Strike 

and Dismiss Action. 


April 5, 1933. 


Minutes 69, page 355: Upon consideration of the defend¬ 
ant's motion to strike the declaration filed herein and to 
dismiss this action, it is ordered, that said motion be, and 
the same is hereby overruled, with leave granted the de- 
feudaiit to plead over in ten days, whereupon the defend¬ 
ant duly notes an exception. 

6 In the Municipal Court of the District of Columbia. 


Number A-9356. 


Thomas Smith, Plaintiff, 


vs. 

The General Motors Acceptance Corporation, a Bodv 

Corporate, Defendant. 

Motion to Strike Out. 

Comes now the defendant in the above entitled cause, bv 

• • 

its attorney of record, Norman E. Sill, and respectfully 
moves the Court to strike out the declaration filed herein; 
and as grounds therefor respectfully refers the Court to 


vs. THOMAS SMITH. 


D 


i 
[ 

the memorandum of points and authorities filed herewith; 
and for such further grounds as may be presented at the 
hearing hereon, and as may present themselves at such 
hearing. 

NORMAN El SILL, 
Attorney for Defendant. 

Benj. L. Gaskins, Esquire, 

Attorney for Plaintiff, 

irl316 You Street, N. W.: i 

77 7 

Please take notice that the foregoing motion will be 
called to tlie attention of the Court on Monday, April 17th, 
1933, at 10:00 a. m., or as soon thereafter as counsel may 
be heard. 

NORMAN E. SILL, 
Attorney for j Defendant . 


Service of copy of the above motion with! copy of the 
memorandum mentioned in the above motion is hereby 
acknowledged: 

Date: April, 1933. j 

For BENJ. L.’ GASfclNS, 

Attorney for Plaintiff . 

i 

i 

7 Order Overruling Motion to Strike Out \ Declaration. 

April 28, 1933. j 


Minutes 69, page 433: Upon consideration oi* the defend¬ 
ant’s motion to strike out the declaration herein, it is 

j 7 

ordered that said motion be, and the same is hereby denied 
with leave granted the defendant to plead lover in ten 
days, whereupon counsel for the defendant dijily notes an 
exception. | 
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8 In the Municipal Court of the District of Columbia. 


Law. Number A-9356. 


Thomas Smith, Washington, D. C., Plaintiff, 


vs. 


The General Motors Acceptance Corporation, a Bodv 
Corporate, 524-44 Transportation Building, Washington, 
D. C., Defendant. 

♦ 

Defendant's Pleas. 

Comes now the General Motors Acceptance Corporation, 
defendant in the above entitled cause, by its attorney of 
record, Norman E. Sill, and for a plea to the declaration 
filed in said cause denies each and every of the allegations 
contained in said declaration which are not herein specifi- 
eallv admitted to be true. Said defendant admits that it 

mf 

is a body corporate. 

Plea Two. 


And for a further plea to the said declaration the said 
defendant sacs that it denies each and everv allegation 
contained in said declaration which are not herein specifi¬ 
cally admitted toibe true. Said defendant admits that it 
is a corporation doing business in the District of Columbia. 
This defendant denies that on the 4th day of August, A. I). 
1932, the said plaintiff was lawfully possessed of a certain 
Chevrolet Sedan idescribed in said declaration and as in 
plaintiff’s said declaration alleged. This defendant admits 
that said Chevrolet Sedan came into its possession on the 
4th day of August, A. D. 1932, but avers that said posses¬ 
sion was lawfully and rightfully acquired. That this de¬ 
fendant, herein, was the assignee, sole owner, and holder 
of a certain contract of conditional sale under the terms of 
which, and by virtue of which said contract of conditional 
sale, the legal title to said Chevrolet Sedan and the 
9 right to the immediate possession thereof, on, at, and 


before the said 4th day of August, A. D. 1932, were 
vested in this defendant. This defendant denies that said 
plaintiff was lawfully possessed of said other chattels de¬ 
scribed in said declaration and as in said declaration al¬ 
leged. 




DEFENDANT 1 S EXHIBIT "A" 
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t'C- 


0P*V4^& / & 




ORIGIN-U, — To be cent CONDITIONAL SALE CONTRACT -’ L.ii4_Q.2. 

to GcneralvMotors lochfiric^ndir WusWitr 

Acceptance Corporation. For use in all states except Colo., La., Mich., Mo., Ohio, Indiana, Washington, Texas, Penn. 

The undersigned Seller hereby sells, and the undersigned Purchaser or Purchasers jointly and severally hereby purchase(s), subject to 
the terms and conditions hercinaitcr set forth, the following property, complete with standard attachments and equipment delivery and 


o 


New or 

I’lcd 

Year 

lludcl 

Mtk* 

Trade Naina 

Type of lh>!y 

If Tiuck. One Tm.naca 

New 

1931 

Chevrolet 

Special Seda 


Motor No. 


it la! No. 


r 


For a total time price of *881.00 payable as follows: $3H8.QQ_ .on or before delivery, leaving a Deferred Balance of 

$5ffi«00 payable at the offices of General Motors Acceptance Corporation to be hereafter designated by it, in installments 
of _ _ t on the same day of each successive month, or as indicated in schedule of payments below, and commencing 

/ _ 

_19_; and the final installment payable hereunder shall equal the amount of the deferred balance 

remaining due. Interest* is due on installments after maturity at the highest lawful contract rate, and if this contract be placed with an 
attorney for collection, 15ft of the amount due hereunder as attorney’s lees, or if prohibited, the amount prescribed by law. 


Date Purchaser 
desires payments 
to fall due. 


Schedule for other than 
h^nthly Payments 


i 

to 


__1 Mo. hereafter 

_2 Mos. hereafter 

_3 Mos. hereafter 

_4 Mos. hereafter 

_5 Mos. hereafter 

_6 Mos. hereafter 

_j...7 Mos. hereafter 

_B Mos. hereafter 

_.9 Mos. hereafter 

_10 M|»s. (l Area ft cry 


Mo&'tertnfy 


JPartfcmr 


Bvllvr 


(Purchaser's filgoeture) 

Bar^y-Pa^a Motors Co. t Inc. 

Vh .Aju^ ^ 


1. Till* to said property shall not pm to th* purchaser until said mount li full* paid In cash. If th# purchaser 
It i resident of New Jersey, a r.guUr Ml) of sst* uill be given tu purchaser Imuiediately upon completion of payments, in 
conformity with Chapter I6H. IV L UIO. New J.-rscy Mabries; the bill of lalo thua to l* delivered to the purchaser In eotr- 
formltr with Chapter 1«3. 1*. L. 1919. thall bo Un ordinal bill of aalo with all assignments of subsequent ownership noted 
tharcon. 

7. No transfer. renewal. *itcn<h>n or avvlgnniint of Ihlt contract or any Interest thereunder, or loti. Injury or 
deitrurtion of taiil property ahall eel. as# VIi. • purchaser from bis oblrgatioo beuunJvr; the assign*# aliall ba entitled to 
all tim rights of lha sell* r. 

3. In lha aernt lha purchater default* on any payment dua on this rantract ard'or any other eontrart held by Ua 
Seller or tleneral Motors Accepting Corporation or fa:l* to comply with any condition of Uila contract or a p-o* 
reeding In bankruptcy, receivership or In.olvency be Instituted against Ui* purchater or his property, or th* seller deem* 
lha property |n danger of misuse or confiscation, the full amount shall, at lha election of the seller, ba Immediately due a id 
payable, and purrhattr hereby aulliorl/rs any attorney-at-law to appear for said purchaser In any court of record In t's 
rnited statei, waive the li«ue and service of process. and confess judgment against said purchaser foe lha amount dua 

hereunder In fav..r of the seller or ar«icnre together with attorney's fees as hereliuboi# provided. 

I. No warranties eipretce.l or Implied have been mad* by the seller unless endorsed hereon In writing. 

3. The purchaser shvll keep ind property free of all lairs, liens and eneumhranees; shall nut us* stmt Illegally, 
Improperly or for hire; shall not remcrj game from lha state without permission of lha seller; shall not transfer any 
lr.trr. >i in this rontrarl or said property. Th* proceeds of any Insurance, whether paid by reason of loti. Injury, return 
ir.mlura or otherwise, shall ha applied toward lha replacement of the property ytr rarment of this obligation. at lha option 
of th* seller. Seller may Insure said property against Fir# and Theft, or Fire-Theft and Collision, to properly protect 
Fur. hi ter. Seller and Seller's awlgne*. Th* purchaser agrees to pay r lha premium upon demand and that on failure to do 
•o. payment e.f said premium shall t>* secured by this contract. 

«. Time is of th* essence of thU contract, ar,| if tha purchaser default In complying with th# terms hereof. Of th# 

seller deems the properly In dangrr of misuse or contiveatlon. the seller or anv sheriff or other officer of the law may taka 

Immediate poijesslnn of svld proparty without demand Iporsestlon after default being unlawful). Including any equipment 
or aceesiocles ihrreto; and for thla purpose the s^ihr msy ant-T upon the i.remlsri where said property may be and irmosa 
same. Tl.c r.lVr may rejell sslJ properly, to rcMkrn. at putdlr or private talc, without dr mind for performanea. with or 
without nntlre to Urn purrhairr tlf given, notice by nail to address below being •ufficlrnt). with or without having surh 
properly at t’e place of sale, and upon such terms and In ruch manner at the jr'.Ur mi? dele-mine: the seller may bid 
at any public sate. From th* proceeds of any such sale, the seller shall deduct all capcnses for retaking, repairing and 
selling such property. Including a rei'onshl* attorney’s fre. The balane* thereof shill ba applied to tha amount dua; any 
surplut shall be paid over lo the pur.hvier: In ra«e of deficiency the purchaser shvll pay the same with Interest and th* 
purchaser does hereby confess Judgment In the amount of *>i'h rUflelrnry. Keller may taka possession of any other propetl? 
In the above d scribed motor vehicle at tin time of rr;>ossft>ion and bold the ism* temporarily for th# purchaser without 
liability on tha pari of th« seller 

7. Killer shall have th* right to enforce one or more remedies hereunder, su.-cevalvely or concurrently, and luch action 
shall not operat* to estop or prevent the seller from pursuing any fu-ther rrmc.lv whlrh he mvy hart hereunder, and *oy 
rcposiri.loA or retaking or sal# of the property pursuant to U.e terms hereof shall not operat* to relcaso th* purchaser 
until full payment has been mad* tn cash, lhirchaser hereby 'waives th* right to remove any legal aetlon froew th* court 
originally acquiring Jurisdiction and waives all homestead and other property eienirtlon laws. Any provision of this con¬ 
tract prohibited hy law of any state shall as lo said Hat* ba tncffcctlv# to Ih* astent of audi prohibition without Invali¬ 
dating the remaining provUlooi of lb* contrast. 

Executed in triplicate, one copy of which was delivered to and retained by the purchaser, this 
7% day of. lloveMber 31 ^ 

(0# a at data t* Sunday) -- 



(Town) 


(Btata' 


■ Sailer’* 


(Witness) 


(TtUe. If Company) 


SIGN IN INK 


(fttrectl 


. 

(Town) (Stale) 


(Witness) 


OCALCR't RECOMMENDATION, ASSIGNMENT AND GUARANTY 


TO GENERAL MOTOnS ACCEPTANCE CORPORATION: 


voted In th# undersigned fi.e cf all liens and encumbrances;’that ih# la. ! • ■ cpe"rty””[V’as^re ntfffniZi iT^u.V'rlufeha.'er^f* !\*A «at* and Is pr.-.y 

.» j ih > MiMctJ i.uc.u.toSri'Us; cS^iiiSi 1 'i;.:; j 


•eliar 


BARRY PAT£ MOTOR CO., INC. 


(ReUar’a Blgnalura) 






ifitu. ii' 
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Plea Three. 

And for a further plea to the said declaration the said 
defendant avers that on, at, and before the 4|h day of Au¬ 
gust, A. D. 1932, this defendant was assigned, sole owner, 
and holder of a certain contract of conditional sale duly 
executed and signed (copy of which is attached hereto, 
marked “Defendant’s Exhibit A”, tiled herewith) which 
said contract covers and relates to the same certain Chev¬ 
rolet Sedan described in said declaration, undjer the terms 
of which said contract, and by virtue of which $aid contract 
of conditional sale, the legal title to said Chevrolet Sedan 
was, on, at, and before the said 4th day of August, A. D. 
1932, vested in this defendant, and bv reason 6f default in 
payment of matured installment due and payable to this 
defendant under and upon the said contract, aijd by reason 
of other breaches of the conditions of said contract by the 
obligor thereunder, the right to the immediate possession 
of said Chevrolet Sedan on said 4th day of August, A. D. 
1932 accrued and was vested in this defendant This de¬ 
fendant denies that plaintiff was lawfully possessed of 
said other chattels described in said declaration, as in said 
declaration alleged on said 4th day of August, |A. D. 1932. 

Wherefore, having answered fully this defendant prays 
that it may be discharged herefrom with its costs by it 
incurred. ! 

NORMAN E. SILL, I 
S01-17M Street N. W.\ 

Washington , ZJj. C., 
Attorney for Defendant. 

Service of the foregoing pleas is accepted thisl — dav of 
May, A. D. 1933. " 1 j 

By-, j 

Attorney for Plaintiff. j 


(Here follows diagram marked page 10.) 
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11 In the Municipal Court of the District of Columbia. 

Law. Xo. A-935G. 

Thomas Smith, Washington, D. C., Plaintiff, 

vs. 

The General Motors Acceptance Corporation, a Body 
Corporate, 5*24-44 Transportation Building, Washington, 
J). (\, Defendant. 

Replications of Plaintiff to Defendant's Pleas. 

One. 


The plaintiff joins issue upon the first plea of the de¬ 
fendant. 


Two. 


The plaintiff joins issue upon the second plea of the de¬ 
fendant. 


Third. 


The plaintiff joins issue upon the last allegation of the 
defendant’s third plea. 

Further pleading the plaintiff admits that the legal title 
to said Chevrolet Sedan was vested in the defendant on, 
at and before the 4th dav of August 1932. But denies that 
breach of contract had been made by plaintiff, and that 
defendant had the right to immediate possession of said 
Chevrolet Sedan on the 4th day of August 1932; that the 
defendant waived the provision of said contract making 
time the essence thereof and accepted divers payments 
after the same had become overdue; that the defendant 
waived the provision of said contract as to the time and 
place of said payments and constituted the Barry-Pate 
Motor Co., his agent to collect and the said agent with the 
knowledge and consent of the said defendant accepted 
divers payments at different times and at a different 
12 place from that specified in said contract; that after 
alleged breach set forth in said plea the defendant 
elected to consider said contract a full force and effect 
and thereafter demanded payments on said contract from 
the plaintiff; and that after said alleged breach the defend- 


I 

I 

VS. THOMAS SMITH. 9 

i 

! 

ant demanded and accepted a payment on said contract and 
this the plaintiff is ready to verify. 

BENJAMIN L. Gj&SKINS, 
HUVER I. BROWiN, 

1316 You St. N\. IF., 
Attorneys for th& plaintiff. 

Service of the foregoing pleas is accepted this — day 
of Mav, A. D. 1933. 

By --, 

Attorney for Defendant. 

13 In the Municipal Court of the District of Columbia. 

Number A-9356. 

Thomas Smith, Plaintiff, ; 
vs. 

i 

The General Motors Acceptance Corporation, a Bodv 

Corporate, Defendant. 

Motion to Strike Out Replication. I 

Comes now the defendant in the above entitle^ cause, by 
its attorney of record, and respectfully moves j the Court 
to strike out the plaintiff’s replication to the defendant’s 
plea numbered three, filed in said cause, and for the grounds 
hereof the said defendant respectfully assigns the follow¬ 
ing: | 

1. That the said replication admits the legal title to the 
said Chevrolet Sedan to have been vested in this (defendant 
on, at and before the said 4th day of August, i^. D. 1932, 
by virtue of the said contract of conditional sale, as alleged 
in defendant’s plea numbered three; that said plea refers 
to a copy of said contract filed therewith; that said contract 
shows on its face that the plaintiff herein had no ^*ight, title 
or interest in or to the said contract or to the'property 
covered thereby, to wit, said Chevrolet Sedan Alleged in 
the declaration herein to be the property of thej plaintiff. 

2. That the said replication is replete with niatters of 
evidence, beginning with the words,— 4 ‘that the defendant 
waived the provision of said contract making time the es¬ 
sence”, etc., down to and including the words,—j-“ the de- 
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THE GENERAL MOTORS ACCEPTANCE CORP. 


fendant demanded and accepted a payment on said contract 

• • * u 

3. That none of the matters set up in said replica- 

14 tion is sufficient in law to support the allegations 
contained in plaintiff’s declaration. 

4. That said replication is itself a denial of plaintiff's 
right to maintain the cause of action attempted to be raised 
in plaintiff’s declaration herein. 

(Sgd.) NORMAN E. SILL, 

Attorney for Defendt ., 

801 17th St., N. IF. 

Service of the foregoing motion is accepted this 18 day 
of Mav A. D. 1933. 

BENJ. L. GASKINS, 
ByHUVER I. BROWN, 

Attorney for Plaintiff. 

15 Order Overruling Motion to Strike Out Replication. 

Mav 31, 1933. 

Minutes 74, page 35: Upon consideration of defendant's 
motion to strike plaintiff’s replication to the defendant's 
plea numbered three, it is ordered that said motion be, and 
the same is hereby overruled, whereupon, counsel for the 
defendant duly notes an appeal. 
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In the Municipal Court of the District of Columbia. 

Number A-9356. 


Thomas Smith, Plaintiff, 
vs. 

The General Motors Acceptance Corporation, a Bodv 

Corporate, Defendant. 

Joinder In Issue. 

The defendant joins issue upon the plaintiff's replica¬ 
tion to the third plea. 

NORMAN E. SILL, 
Attorney for Defendant. 

Service of the foregoing joinder in issue is accepted this 
— day of June, A. D. 1933. 

By-, 

Attorney for Plaintiff. 


VS. THOMAS SMITH. 


17 


i 

i 

I 
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In the Municipal Court of the District of Columbia. 


Number A-9356. 

Thomas Smith, Washington, D. C., Plaintiff, 

v. 

i 

General Motors Acceptance Corporation, a Body Cor¬ 
porate, 524-44 Transportation Building, 17th & II Sts. 
X. W., Washington, D. C., Defendant. 

Assignments of Error. 

The Trial Court erred: 


1. In overruling defendant’s motion to StrikeiDeclaration 
and Dismiss Action. 

2. In overruling defendant’s motion to Strikb Out decla¬ 
ration. ! 

3. In overruling defendant’s motion to Strike Out Repli¬ 
cation. 

4. In refusing to grant defendant’s motion f<j)r a finding 
for the defendant upon the pleadings and the whole of the 
evidence in the case. 

5. In other respects apparent of record. 

NORMAN E. SILL, 
Attorney for Defendant. 

Copy of the above Assignments of Error received this 
2 dav of October, 1933. j 

P>. L. GASKINS, 
Attorney for plaintiff. 


18 In the Municipal Court of the District of (poluinbia. 

No. A-9356. I 


Thomas Smith, Washington, D. C., Plaintiff, 

v 
v • 

General Motors Acceptance Corporation, 524-544 Trans¬ 
portation Building, 17th and H Sts. X. W., Washington, 
D. C., Defendant. 


Presentation of Bill of Exceptions. I 

Now comes the defendant in the above entitled} cause, by 
its attorney of record, Norman E. Sill, and rejspectfully 

i 
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presents to the Court its Bill of Exceptions taken at the 
trial of said cause, and prays that the same be signed and 
made part of the record of this cause. 

: NORMAN E. SILL, 

Attorney for Defendant. 


To Benjamin L. Gaskins, Esq., 

Attorney for Plaintiff, 

1316 You Street N. W., 

Washington, D. C.: 

Please take notice that the Bill of Exceptions referred 
to in the foregoing Presentation will be presented to the 
Court for settlement and signing on the 12th dav of Oc- 
tober, 1933, at 10:00 A. M., or as soon thereafter as coun¬ 
sel mav be heard. 

NORMAN E. SILL, 

Attorney for Defendant. 

Receipt of a copy of the foregoing notice and of a copy 
of said bill of exceptions is hereby acknowledged this 2nd 
dav of October, 1933. 

B. L. GASKINS, 

Attorney for Plaintiff. 

19 In the Municipal Court of the District of Columbia. 

No. A-9356. 

Thomas Smith, Washington, D. C., Plaintiff, 

v. 


General Motors Acceptance Corporation, 324-344 Trans¬ 


portation Building, 17th and II Sts. X. W., Washington, 
I). C., Defendant. 


Bill of Exceptions. 

Be it remembered, That the above-entitled cause came on 
for trial on Hie 17th dav of Julv, 1933, before the Honorable 
George C. Aukam, Presiding Judge, without a jury, Mr. 
Benjamin L. Gaskins appearing for the plaintiff and Mr. 
Norman E. Sill for the defendant. 

Whereupon the plaintiff, in order to maintain the issues 
on his part joined, came to the witness stand in his own be- 


vs. THOMAS SMITH. 
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half and testified, in substance, as follows: That his name 
was Thomas William Smith and that he resided at 2711 
Georgia Avenue; that he was the plaintiff in this cause; 
that he had possession of a certain Chevrolet automobile 
motor numbered 2900254 on the 3rd day of August, 1932; 
that it was taken from his possession on the 4th day of 
August, 1932, from in front of his above residence; that at 
the time said automobile was so taken he hiid therein a 
coat, one blanket, three pillows, some tools anjd four bulbs 
for the big lights; that he placed a value on jsaid coat of 
$5.00; on said pillows of $3.00; on said blanjket of $4.65 
in 1928; on said tools of $10.00 or $12.00. j 
20 And on cross-examination the witness testified that 
he signed a contract for the purchase of fcaid automo¬ 
bile, but that he signed the name of his brother, Emmett 
E. Smith, thereto, whereupon the witness was shown the 
original of a certain contract of conditional sale, which was 


in words and figures as follows: 


21 Copy. 

Conditional Sale Contract. 


59 84927. 

i 

Indent ification Number. i 

i 

For use in all states except Colo., La., Mich.j Mo., Ohio, 
Indiana, Washington, Texas, Penn. 

The undersigned Seller hereby sells, and the Undersigned 
Purchaser or Purchasers jointly and severally hereby pur¬ 
chase (s), subject to the terms and conditions 'hereinafter 
set forth, the following property, complete with standard 
attachments and equipment delivery and acceptance of 
which is hereby acknowledged by purchaser, viz: 

New or Year Make j Mfjxr’s 

Used Model Trade Name Type of Body Motor No. Serial Xo. 

One New 1931 Chevrolet Special Sedan 2900294j 2AE113374 

For a total time price of $881.00, payable ijis follows: 
$342.00 on or before delivery, leaving a Deferred Balance 
of $539.00 payable at the offices of General Motors Accept¬ 
ance Corporation to be hereafter designated by itj, in install¬ 
ments of $30.00, on the same day of each successive month, 
or as indicated in schedule of payments below; and com- 


14 


THE GENERAL MOTORS ACCEPTANCE CORP. 


mencing 12-26-31; and the final installment payable here¬ 
under shall equal the amount of the deferred balance re¬ 
maining due. Interest is due on installments after ma¬ 
turity at the highest lawful contract rate, and if this con¬ 
tract be placed with an attorney for collection, 15% of the 
amount due hereunder as attorney’s fees, or if prohibited, 
the amount prescribed by law. 

1. Title to said property shall not pass to the purchaser 
until said amount is fully paid in cash. If the purchaser 
is a resident of New Jersey, a regular bill of sale will be 
given to purchaser immediately upon completion of pay¬ 
ments, in conformity with Chapter 168, P. L. 1919, New Jer¬ 
sey Statutes; the bill of sale thus to be delivered to the pur¬ 
chaser in conformity with Chapter 168, P. L. 1919, shall be 
the original bill of sale with all assignments of subsequent 
ownership noted thereon. 

2. No transfer, renewal, extension or assignment of this 
contract or any interest thereunder, or loss, injury or de¬ 
struction of said property shall release the purchaser from 
his obligation hereunder; the assignee shall be entitled to 
all the rights of the seller. 

3. In the event the purchaser defaults on any payment 

due on this contract and or anv other contract held bv the 

» * 

Seller or General Motors Acceptance Corporation or fails 
to comply with any condition of this contract or a proceed¬ 
ing in bankruptcy, receivership or insolvency be instituted 
against the purchaser or his property, or the seller deems 
the property in danger of misuse or confiscation, the full 
amount shall, at the election of the seller, be immediately 
due and payable, and purchaser hereby authorizes any at¬ 
torney-at-law to appear for said purchaser in any court 
of record in the United States, waive the issue and service 
of process, and confess judgment against said purchaser 
for the amount due hereunder in favor of the seller or 
assignee together with attorney's fees as hereinabove pro¬ 
vided. 

22 4. No warranties expressed or implied have been 

made bv the seller unless endorsed hereon in writ¬ 


ing. 

5. The purchaser shall keep said property free of all 
taxes, liens and encumbrances; shall not use same illegallv, 
improperly or for hire; shall not remove same from the 
state without permission of the seller; shall not transfer 
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any interest in this contract or said property. The pro¬ 
ceeds of any insurance, whether paid by reason of loss, 
injury, return premium or otherwise, shall applied to¬ 
ward the replacement of the property or paypient of this 
obligation, at the option of the seller. Selleij may insure 
said property against Fire and Theft, or Fiifc-Theft and 
Collision, to properly protect Purchaser, Seller, and Sell¬ 
er’s assignee. The purchaser agrees to pay tjlie premium 
upon demand and that on failure to do so, 'payment of 
said premium shall be secured by this contract;. 

6. Time is of the essence of this contract, and if the pur¬ 
chaser default in complying with the terms hereof, or the 
seller deems the property in danger of misuse!, or confisca¬ 
tion, the seller or anv sheriff or other officer of the law mav 

7 • | * 

take immediate possession of said property 'without de¬ 
mand (possession after default being unlawful), including 
any equipment or accessories thereof; and for this pur¬ 
pose the seller may enter upon the premises! where said 
property may be and remove same. The seller may resell 
said property, so retaken, at public or private sale, with¬ 
out demand for performance, with or without potice to the 
purchaser (if given, notice by mail to address below being 
sufficient), with or without having such proplerty at the 
place of sale, and upon such terms and in sucfi manner as 
the seller may determine; the seller may bid atj any public- 
sale. From the proceeds of any such sale, thej seller shall 
deduct all expenses for retaking, repairing land selling 
such property, including a reasonable attorneyjs fee. The 
balance thereof shall be applied to the amount due; any 
surplus shall be paid over to the purchaser;! in case of 
deficiency the purchaser shall pay the same wjith interest, 
and the purchaser does hereby confess judgment in the 
amount of such deficiency. Seller may take possession of 
any other property in the above described mcjtor vehicle 
at the time of repossession and hold the same temporarily 
for the purchaser without liability on the part o^ the seller. 

7. Seller shall have the right to enforce orte or more 
remedies hereunder, successively or concurrently, and such 
action shall not operate to estop or prevent the feller from 
pursuing any further remedy which he may jhave here¬ 
under, and any repossession or retaking or sale of the 
property pursuant to the terms hereof shall not operate 
to release the purchaser until full payment has been made 
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in cash. Purchaser hereby waives the right to remove any 
legal action from the court originally acquiring jurisdic¬ 
tion and waives all homestead and other property exemp¬ 
tion laws. Any i provision of this contract prohibited by 
law of any state shall as to said state be ineffective to the 
extent of such prohibition without invalidating the re¬ 
maining provisions of the contract. 

23 Executed in triplicate, one copy of which was de¬ 

livered to and retained by the purchaser, this 7th 
dav of November 1931. 


(Sgd.) 


(Sgd.) 


Witness: 

(Sgd.) 


EMMETT E. SMITH, 

(P u rcliasc r’sS i gna t u re.) 

1509 Vermont Are. X. IP. 
BARRY-PATE MOTOR CO., 
INC., 

M. SEICSIIXAYDRE, Asst. Sec., 
(Seller’s Signature.) 

Washington, D. C. 

C. L. ROUSE. 


Dealer's Recommendation, Assignment and Guaranty 
To General Motors Acceptance Corporation: 

The undersigned certifies that said contract arose from 
the sale of the within described property, warranting that 
the title to said property was at the time of sale and is 
now vested in the undersigned free of all liens and encum¬ 
brances: that the said property is as represented to the 
purchaser of said property by the undersigned and that 
the statements made by the purchaser of said property on 
the statement form attached hereto are true to the best of 
the knowledge and belief of the undersigned. 

For value received, the undersigned does hereby sell, 
assign and transfer to the General Motors Acceptance Cor¬ 
poration his, its or their right, title and interest in and to 
the within contract and the property covered thereby and 
authorizes said General Motors Acceptance Corporation to 
do everv act and; thing necessarv to collect and discharge 
the same. 

In consideration of your purchase of the within con¬ 
tract, the undersigned guarantees payment of the full 
amount remaining unpaid hereon, and covenants if default 
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be made in payment of any installment herein to pay the 
full amount then unpaid to General Motorjs Acceptance 
Corporation upon demand, except as otherwise provided 
by the terms of the present General Motors Acceptance 
Corporation Retail Plan. The liability of the undersigned 
shall not be affected by any settlement, extension of credit, 
or variation of terms of the within contract effected with 
the Purchaser or any other person interested* The under¬ 
signed waives notice of acceptance of this guaranty and 
notices of non-pavment and non-performance!. 

BARRY-PATE MOTOR CO., 

INC, 

(Seller’s Signature.) 

(Sgd.) M. SEICSHNAYDRE, Asst. Sec. 

(Title, if Company.) 

I 

24 Thereupon the witness testified, afjter examina¬ 
tion of said contract so exhibited to hinj, that he had 
signed the name of his brother, Emmett E. $>mith, to the 
said contract, at or about the time of his purchase of the 
automobile described in said contract from th^ Barry Pate 
Motor Company. 

The defendant, by its counsel, thereupon offered in evi¬ 
dence the said contract referred to in the foregoing testi¬ 
mony, and identified by the witness, and the jsaid contract 
was received and admitted in evidence bv the Court. 

The said witness further testified that he| had signed 
his brother’s name (Emmett E. Smith) to the said con¬ 
tract for the reason that witness did not have anv credit 

I • 

with the defendant; that this arrangement was advised by 
the salesman for the Barry Pate Motor Company who sold 
him said automobile described in said contract already in 
evidence; that on the 5th day of August, 1931*2, after said 
automobile in suit had been taken from his possession, he, 
together with said salesman, called in person at the office 
of the defendant and on that date he offered to pay to 
defendant the sum of $50.00 for application jto said con¬ 
tract, but was advised by Mr. Arnold, an employee of the 
defendant, that defendant would not accept less than the 
balance due on said contract; that some time Shortly after 
the 4th day of August, 1932, he received a letfer from the 
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defendant. Tliei witness was thereupon shown a letter 
dated August 4th, 1932, and asked whether or not said 
letter had been received by him, whereupon he testified 
that he had received said letter which was given to him 
by Emmett E. Smith; whereupon said letter was offered 
in evidence bv the defendant and was received and ad- 
mitted in evidence by the Court, which said letter was in 
words and figures as follows: 

General Motors Acceptance Corporation, 

524-44 Transportation Building, 

17th and II Street- X. W., 

Washington, D. C. 


Aug. 4th, 1932. 


Mr. Emmett E. Smith, 

1507 Que St. X. W., 

Washington, D. C. 

Xote zfS4927. Barrv Pate Motor Co. Balance $329.00. 

1 1 • t 


25 Dear Sir: 


Inasmuch as you are in default on certain pay¬ 
ments on your contract of Xov. 7th, 1932, we desire to 
notifv vou that 'the entire balance due thereon of $329.00, 
and accrued interest, has been declared due and payable. 

Verv trulv vours, 

* «► •> / 


A. V. ARNOLD, 
Credit Department. 


The witness further testified that on the 9th dav of 

* 

August, 1932, lie authorized Benjamin Gaskins, his attor- 
nev, to act as his agent in further dealings with the defend- 
ant in suit: that on August 11th, 1932, on the advice of 
said attorney, he, witness, called in person at the office of 
the defendant in suit, went to the cashier of said defend¬ 
ant and gave said cashier the sum of $30.00; that at the 
time of giving said sum to defendant’s cashier he, wit¬ 
ness, had no discussion with said cashier concerning said 
payment. 

Thereupon said witness was shown a letter dated 
August 16th, 1932, and asked whether or not said letter 
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had been received by him, in response to whici the witness 
testified that said letter had been received by] his said at¬ 
torney; whereupon said letter was offered inj evidence by 
the defendant and was received and admitted in evidence 
bv the Court, which said letter was in words and figures as 

. 7 | 

follows: 

General Motors Acceptance Corporation, 

524-44 Transportation Building, ] 

Washington, D. C. j 

i 

August t6th, 1932. 

! 

Mr. B. L. Gaskins, j 

Attornev at Law, 

1316 U St. X. W., j 

Washington, D. C. 


Note zr 84927. Emmett E. Smith. 

Motor Co. 

Dear Sir: 


i 

Dir.: Barry-Pate 


We enclose our check for $30.00 which was inadvertently 
accepted by our cashier following our electiojn to accept 
no less than the balance due us of $329.00. If voikr client will 
pay us $329.00 in cash, we will, in keeping with our letter 
to your client, copy of which is enclosed, return 'the automo¬ 
bile to Mr. Emmett E. Smith. j 

26 For your information, we are enclosing a copy of 

our contract under which this transaction] was drawn 
and wish to advise that we are prepared to Contest any 
claim not in accordance with the contract. j 
Verv trulv vours, 

A. V. ARNOLD, 

Credit Department . 

I 

I 

The said witness further testified that he hac| never, nor 
had any one for him, tendered to defendant fhe balance 
due defendant from plaintiff (witness) under tfye terms of 
said contract amounting to $329.00. 

Upon further direct examination said witnejss testified 
that after said automobile had been taken froim his pos¬ 
session, and after he had been advised by an employee of 
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the defendant, A. V. Arnold, that defendant would accept 
no less than the balance of $329.00 due defendant from 
plaintiff under the terms of said contract, said witness had 
received a printed notice from the defendant, the contents 
of which notice were offered in evidence by the plaintiff 
and received and admitted in evidence by the Court, which 
said notice was in words and figures as follows: 

General Motors Acceptance Corporation, 

7)24-44 Transportation Bldg., 

17th & H Street- X. W., 

Washington, I). C. 

Amount Past Due, $30.00. Date Due, 7.26.32. Account Xo. 

84927. 


Treasurer's Final Xotice. 


This is the third notice we have sent you in regard to 
the past due installment on your account, apparently with¬ 
out response. 

Unless payment or advise is received by return mail we 
will be obliged to refer it to our Credit Department for 
attention. 

Please send coupon from your payment Book with your 
remittance. If Payment Book has been lost, please send 
this slip and check the following spaces. 

The witness further testified on re-direct examination 
that he had given this notice to said cashier for defendant 
at the time he made the payment of $30.00 on August 11th, 
1932, as he had previously testified in this suit. 

On re-cross examination said witness testified that 
27 all communications in writing from defendant to 
said Emmett E. Smith were bv said Emmett E. 
Smith given to him (witness); that he, witness, answered 
and signed the following question-aire from defendant, 
which said question-aire was offered in evidence by the 
defendant and received and admitted in evidence by the 
Court: 

1. Is vour name and address correctlv written above? 

» • 

Xo. 

2. If not, please show correct address: E. E. Smith 1509 
Vermont Av. 
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3. Has the automobile been delivered to yoij? Yes. 

4. On what date was it or will it be delivered? Oct. 

26th 1930. i 

5. What is the serial number ? YAE 113374. Motor 

Number: 2900294. | 

6. What was cash selling price? 779. Actual down pay¬ 
ment : 53.00 and my car $340. 

7. If Down Payment was in cash, how much? $53.00 & 
my car. 

8. If trade-in, what was allowance? $340.0(1. 

Remarks: I owe $4.79. 

Signed: Emmett E. Smith, =1509 Vermont! Avc. 

Signed: Rouse. j 

I answered your las- letter in this month. 

* 

Time stamped on back as to date received by defendant 
Jan. 22, 32. 

' i 

The said witness further testified on re-cro^s examina¬ 
tion that he made payments on said contract t<|> the Barry- 
Pat e Motor Company each in the amount of $J>0.00 on the 
following dates: December 31st, 1931; January! 30th, 1932; 
March 2nd, 1932; April 2nd, 1932; May 2nd, 1932; June 
1st, 1932; and July 5th, 1932, for application to said 
contract. 

Said witness was thereupon, by counsel for 
ant, shown the original of a certain paper writing, which 
said paper writing the said witness identified as having 
been signed bv him at the same time that lie 'signed said 
contract already in evidence, and testified that he had 
signed the name of his brother, Emmett E. Smith, to said 
paper writing. The defendant, by its counsclj thereupon 
offered in evidence the said paper writing referred to in 
the foregoing testimony, which was in 'words and 
28 figures as follows: 


the defend- 


Purchaser’s Statement. 


(State:) -, this | (Day:) — 

• and to General ilotors Ac- 


Dated at (City:) - 

day of (Month:) -, 19—. 

To (Name of Dealer:) — 
ceptanee Corporation. 

Full Name (Pis. Print:) E. E. Smith. (Cojlor:)-. 

(NatPty:) -. (Age:) -. Married: x. Single: —. 

Number Dependents? —. 
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Residence Address (Xo.:) 1507, (St.:) Que St. X. W. 

(City:) -. (If R. F. 1). near what (Co.) School, Cross 

Roads, etc.:) -. 

How Long (Mos.:) -. (Yrs.:) 15. Phone Xo. —. 

Prev. Ad. (Xo.:) -. (St.:) -. (City:) -. 

(State:) -. How Long (Mos.:) -. (Yrs.:) -. 

Lived in that city how long? -. Present Business 

Address (Xo.): -. (Street:) -. (City:) -. 

(State:)-. Phone Xo.: —. 

Employed now by: Bazzuro Eng. Co. How Long 

(Mos.:) -. (Yrs.:) 15. Badge Xo. —. 

Occupation: Helper. Income: $—. Week —, Month —. 
Date Received:-. 

Previously employed by (Xame of Firm:) -. (Ad¬ 
dress:) -. Occup’n: -. How long? -. 

Trade Union (Xame & Xo.:) -. (City-.) -. Lodge 

Affiliation (Xame:) -. (City:) -. 

Total Monthly Expense: $—. Xame other sources of 
income:-. 

Savings Accounts with (Bank:) -. (St. Address:) 

-. Branch (Xame:) -. On deposit: $—. Pass Bk. 

Xo. —. 

Checking Account with (Bank:) -. (Street Ad¬ 
dress:) -. Branch (Xame:) -. 


Carry Life Insurance with (Xame of Company:) Metro¬ 
politan Life Ins. Co. (Address:)-. 


Purchased a car before from (Xame Dealer:) Barry 
Pate, (Address:) which was financed by (Xame Finance 
Company:) (i. M. A. C. (Address:) -. Trade Refer¬ 

ences with whom I (we) have had Credit Dealings: 


1. Business Reference (Xame:) -. (Street:) -. 

(City:) -. (State:) -. (Phone Xo.:) -. 

29 2. Business Reference (Xame): -. (Street:) 

-. (City:) -. (State:) -. (Phone Xo.:) 


3. Personal Reference (Xame): Mr. Kraft, Bazzuro 

Eng. Co. (Street:) -. (City:) -. (State:) -. 

(Phone Xo.:) -. 

Xear Relative not living with you (Xame): Thomas W. 

Smith. (Xo.:) 2711. (Street:) Geo. Ave. (City:) -. 

(State:) -. (Relationship:) Brother. 
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Xo. of 
acres 

or 

Improved 

1 

| 

Amount 


Title 

size 

“Yes’ 

Total of 


in 

of 

or 

cash encum- 


name 

lots 

“Xo” 

value bra nee Count} 

State 

of 


I (We) Own the 
f o 1 lowing: prop¬ 
erty . 


i 

Address of Property:-. 

The Car will be used for: Personal Use — Business — 
Both — and will be kept in Private Garage — Public 
Garage —. 

If a farmer, supply following information: j 
I own: $— worth of machinery, $— worth ojf live stock. 

Total amount owing on machinery and live sjtock $—. 

My income this year will be $— from Graijn, $— from 
Hay, $— from Fruit, $— from Dairy, $— froijn other. 

My net income last year was $—. I owe tq Banks and 
others $—. 

r . i 

The undersigned warrants the truth and accuracy of the 
foregoing information, which is offered for tlid purpose of 
obtaining credit from the sources first named herein, and 

. j * 

if credit is extended (the contract which this statement 
covers may be assigned to G. M. A. C.) the undersigned 
agrees that if remittance or tender is made in anv medium 
except cash, payment upon said obligation will only be af¬ 
fected to the extent of cash finallv collected ai^d received. 

Signed EMMETT E. SMjlTII, 

Bv-. 


Witness: 

C. L. ROUSE. 
(Salesman.) 


(Official Title if Cbmpany.) 


30 


Thereupon the plaintiff rested. 


Thereupon the defendant, to maintain the issjie upon its 
part joined, called as a witness one Alton V. Arnold, who 
testified that he was, during the time that thej defendant 
in suit was the legal owner of said contract of conditional 
sale already in evidence, an employee of the defendant; 
that on August 6th, 1932, he had a conversation with one 
Mr. Rouse, a salesman for the Barry Pate Motor!* Company 
and the plaintiff in suit, Thomas William Smith!; that said 
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Rouse and Smith had then requested that the automobile 
covered bv said contract of conditional sale already in 
evidence, be returned to said Smith upon payment by said 
Smith to defendant of the sum of $30.00; that said contract 
was in default of payment which had matured on the 26th 
day of July, 1932; that lie at that time advised said Rouse 
and Smith that defendant would return said automobile 
to Emmett E. Smith upon the payment to defendant of the 
balance then due defendant under the terms of the said con¬ 
tract amounting to $329.00; that no tender of said amount 
of $329.00 was made to him at that time, and that neither 
said Smith nor any one for him had, since defendant in 
suit had repossessed itself of said automobile, tendered to 
him (witness) said balance due upon said contract; that 
he, witness, had given defendant’s cashier instructions on 
August 4th, 1932, to accept no amount less than the bal¬ 
ance due upon said contract of $329.00; that contrary to 
such instructions said cashier had, on August lltli, 1932, 
accepted a payment of $30.00 for application to said con¬ 
tract; that when witness discovered this he had had issued 
to Emmett E. Smith a check of the defendant in the amount 
of $30.00 and had mailed same to Attorney Benjamin Gas¬ 
kins with a letter under date of August 16th, 1932, which 
said letter was already in evidence; that he had been ad- 
vised by the insurance company that said company had dis¬ 
covered, in investigating a loss that had been reported to 
it, that Emmett E. Smith was not the real party in interest 
under said contract and did not have possession of said 
automobile, but that said automobile was in the possession 
of Thomas Smith, plaintiff in suit; that this informa- 
31 tion had come to him on June 3rd, 1932, for the first 
time; that on June 16th, 1932, he issued to his field 
representative, one Howard Hill, instructions to contact 
said Emmett E. Smith for the purpose of checking into 
the said report he had received from said insurance com¬ 
pany; that on July 7th, 1932, he received from said repre¬ 
sentative a report confirming the said report of said insur¬ 
ance company; that on July 20th, 1932, he instructed said 
representative to again contact said Emmett E. Smith, and 
to advise said Emmett E. Smith that in view of the fact that 
said automobile was not in said Emmett E. Smith’s posses¬ 
sion the said automobile would be retaken by defendant 
in suit unless the balance then due defendant under the 
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! 

I 

I 
I 

terms of the said contract was immediately j paid to de¬ 
fendant; that on August 4th, 1932, when sai<ji automobile 
was retaken by defendant in suit said contract was in de¬ 
fault of payment which had matured on the 126th day of 
July, 1932; that in checking the official records of his com¬ 
pany, defendant in suit, he observed that ajll payments 
which defendant had received for application j to said con¬ 
tract had been transmitted to defendant by thej Barry Pate 
Motor Company, the original seller of said automobile un¬ 
der said contract, and that on August 5th, 1^1)32, he tele¬ 
phoned the said Barry Pate Motor Company (Mr. Dillon) 
not to accept further payments for application to said con¬ 
tract for transmittal to defendant. 

Said witness further testified that his records (of de¬ 
fendant in suit) showed that a printed notice of 'delinquency 
(of payment on said contract) was mailed toi Emmett E. 
Smith on December 29th, 1931, respecting payment matured 
December 26th, 1931; similar notices on January 29th, 1932, 
and February 3rd, 1932, respecting installment matured 
January 26th, 1932; similar notices on February 29th, 1932, 
and March 3rd, 1932, respecting installment February 26th, 
1932; similar notices on March 30th & 31st, 193’J, and April 
5th & 7th, 1932, respecting installment matured March 26th, 
1932; and similar notices April 29th, 1932, and May 3rd 
& 8th, 1932, respecting installment matured April 26th, 
1932. ^ j 

i 

i 

i # 

And the defendant, further to maintain the issue upon 
its part joined, called as a witness one Gus Eichberg, who 
testified that he was an auctioneer and had been such for 
about twenty-five years; that during that time lie had auc- 
tioned-off a great number of automobiles and was able to 
say by inspecting an automobile what, approximately, 
32 it would sell for at public auction; that cjn Septem¬ 
ber 14th, 1932, at the request of the defendant in 
suit, he had held a public auction sale of said automobile 

covered bv said contract of conditional sale alreidv in evi- 
♦ * 

dence, at his place of business in the city of Washington, 
D. C., and that said automobile was bid-in by aj represen¬ 
tative of the defendant in suit for $325.00; that that amount 
was his highest bid for said automobile; that there were 
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26 


THE GENERAL MOTORS ACCEPTANCE CORP. 


numerous bidders at said sale; that in his opinion said auto¬ 
mobile was worth $275.00. 

And the defendant, further to maintain the issue upon 
its part joined, called as a witness one William Weeks, who 
testified that during the months of July and August, 1932, 
he was an assistant cashier employed by the defendant in 
suit; that on theilltli day of August, 1932, he had accepted 
a payment of $30.00 on said contract of conditional sale 
already in evidence, when that amount, together with an 
identification slip of the account to which it was to be 
applied, were presented to him at his cashier's cage; that 
in accepting said payment he had had no conversation with 
the person who had presented said payment and slip, and 
that he did not know plaintiff in suit who was pointed out 
to him in Court. 


And the defendant, further to maintain the issue upon its 
part joined, called as a witness one Howard Hill, who tes¬ 
tified that he had been the witness Alton V. Arnold’s field 
representative during the months of July and Au- 
33 gust, 1932, and that at said Arnold’s request he had 
interviewed said Emmett E. Smith and had reported 
to said Arnold that said Emmett E. Smith did not have 
possession of said automobile covered by said contract of 
conditional sale already in evidence and the said Emmett 
E. Smith had advised him that he, Emmett E. Smith, had 
no interest in or title to said automobile; that he repos¬ 
sessed said automobile from in front of the residence of 
plaintiff in suit, Thomas Smith, on the 4th day of August, 
1932, at which time said contract was in default of pay¬ 
ment for the installment which had matured on the 26th 
day of July, 1932: that said Emmett E. Smith, had, on July 
7th, 1932, advised witness that his brother, Thomas Smith, 
had used his, said Emmett E. Smith’s name with his per¬ 
mission, in purchasing said automobile covered by said con¬ 
tract already in evidence, and that he, Emmett E. Smith, 
had no interest in said automobile or said contract, and did 
not have possession thereof; that witness had reported 
these matters to said Arnold, and that he, witness, had 
thereafter received instructions from said Arnold to collect 
the balance of $329.00 due defendant in suit on said contract 
or retake said automobile. 
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And the defendant, further to maintain the! issue upon 
its part joined, called as a witness one Russell Amtower, 
who testified that he was an employee of the (general Ex¬ 
change Insurance Corporation and that said corporation car¬ 
ried the insurance on said automobile; that saijd insurance 
corporation had received the report of a theft lc^ss for some 
parts of said automobile and that in his, witness);’ investiga- 
t ion of said loss he was advised by said Emmett bj. Smith that 
said Thomas Smith, plaintiff in suit, was the owner of said 
automobile covered by said contract already in evidence, and 
that said Emmett E. Smith had advised fitness that 
34 Thomas Smith, plaintiff in suit, had possession of 
said automobile and that he, Emmett E. [Smith, had 
never had possession thereof. The witness further testi¬ 
fied that this had occurred sometime in May! and June, 


Thereupon the defendant rested. 

I 

Thereupon the plaintiff, further to maintain the issue 
upon his part joined, called as a witness one pSmmett E. 
Smith, who testified that he had authorized ljis brother, 
Thomas Smith, plaintiff in suit, to sign witness’ name to 
said contract already in evidence for the purchase of said 
automobile covered thereby; that he had no [interest in 
said contract or said automobile; that he didj not recall 
having interviewed either said witness Hill o if Amtower, 
as testified to bv them. 

• i 


Thereupon the defendant, further to maintain the issue 
upon its part joined, re-called as a witness saijl Alton V. 
Arnold, who testified that no demand has been ;|t any time 
made upon him by plaintiff or any one for plaintiff in suit 
for the return of anv ehatt/cs that might have bleen in said 
automobile when retaken bv defendant, j 
35 The witness further testified that aftjer the re¬ 

taking of said automobile by the defendant in suit 
lie had not sent any printed notices calling for Payment on 
said contract to Thomas Smith, plaintiff in suit,! or to said 
Emmett E. Smith; that all printed notices calliijg for pay¬ 
ments were sent by posting girls in the regulajr order of 
business, and that he had not authorized the sending of 
any printed notice to anyone on the contract and account 
of Emmett E. Smith, that if any printed notice balling for 
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payment on the contract already in evidence had been sent 
out by any employee of the defendant in suit such sending 
was without his authorization, if sent out after the retak¬ 
ing of said automobile by defendant. 

Thereupon defendant, further to maintain the issue 
upon its part joined, called on the plaintiff to produce the 
original of a certain letter dated September 10th, 1932, 
which letter was then and there produced by the said plain¬ 
tiff, by his counsel, whereupon the defendant offered said 
letter in evidence, which said letter was in words and fig¬ 
ures as follows: 

General Motors Acceptance Corporation, 

524-44 Transportation Bldg., 


Washington, D. C. 

Sept. 10, 1932. 

B. L. Gaskins, 

At torn ev at Law, 

1310 You St. X. W., 

Washington, D. C. 

Re: Note irS4927 Emmett E. Smith. 

Dear Sin: 


This will confirm our telephone conversation of Septem¬ 
ber 10th with reference to the automobile financed for 
Emmett E. Smith. 

You are hereby notified that this Chevrolet sedan will 
be sold at auction on Wednesday, Sept ember 14th, at 7:30 
P. M. by auctioneer Ous Eichberg at 1227 R St., X. W., 
Washington, D. C. 

Yerv trulv vours, 

• * « 


B. C. CURRY, 


Credit Department . 


and the said letter was received and admitted in evidence bv 

* 

the Court. 

36 Thereupon the plaintiff rested. 

Thereupon the defendant rested. 

The foregoing is the substance of all the evidence given 
and offered at the trial. 

Thereupon the defendant, by its counsel, moved the 
Court, upon the pleadings and the whole evidence in the 
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case, to enter a finding for the defendant, which| motion was 
overruled by the Court. To which ruling and Action of the 
Court the defendant, by its counsel, then and there prayed 
-and exception, and the same was allowed said defendant 
and duly noted on the minutes of the Court. 

All the foregoing proceedings were had and ajl the excep¬ 
tions hereinabove mentioned were noted beforO the Court 
entered its finding. 

And thereupon the defendant prayed the Coujrt, and now 
prays the Court, to sign and seal this Bill of Exceptions, 
to have the same force and effect as if each pf the said 
exceptions were separately and severally set j forth in a 
separate Bill of Exceptions, and the same is accordingly 
done, and the Court signs and seals this Bill of Exceptions, 
to have the force and effect aforesaid, now foi* then, this 
29 dav of November, 1933. 

GEORGE C. AUK[AM, 

Presiding Judge. 

Settled by consent: j 

B. L. GASKINS, 

Attorney for Plaintiff. 

NORMAN E. SILL, 

Attorney for Defendant. 



In the Municipal Court of the District 



Columbia. 


Number A-9356. 

i 

Thomas Smith, Washington, D. C., Plaintiff, 

v. j 

The General Motors Acceptance Corporation, a Body 
Corporate, 524-44 Transportation Building, |17th & H 
Sts., N. W., Washington, I). C., Defendant. j 

Designation of Record. 


To the Clerk of the Municipal Court, District of jColumbia: 

The following papers are designated as a record for the 
Court of Appeals in the above entitled cause: 

1. Declaration. 

2. Particulars of Demand. 

3. Motion of Defendant to Strike Declarator) and Dis¬ 
miss Action, and the order overruling the same. 

4. Motion to Strike Out, and the order overruling the 
same. 
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5. Defendant’s Pleas. 

6. Replication of Plaintiff to Defendant’s Pleas. 

7. Motion to Strike Out Replication, and the order over- 

rulin o* the same. 

« * 

8. Joinder in Issue. 

9. Assignment of Errors. 

10. Presentation of Bill of Exceptions. 

11. Bill of Exceptions. 

12. This Designation. 

38 NORMAN E. SILL, 

i Attorney for Defendant. 


Copy of the foregoing Designation of Record received 
this 2 dav of October, 1933. 


B. L. GASKINS, 

Attorney for Plaintiff. 



[ Stamp: 


Filed Sep. 18, 1933. 


District of Columbia. 


Municipal Court, 


United States of America, .«?.<?; 

The President of the United States, to the Honorable 

George C. Aukam, Jud.ee of the Municipal Court of the 

District of Columbia, Greeting: 

Because in the record and proceedings, as also in tlie ren¬ 
dition of the .judgment of a plea which is in tlie said Munici¬ 
pal Court, before you, between Thomas Smith, Plaintiff, 
and The General Motors Acceptance Corporation, a Body 
Corporate, Defendant, Law No. A-937)8, a manifest error 
hath happened, to the great damage of tlie said Defendant, 
as by its complaint appears. We being willing that error, 

if anv hath been, should lie dulv corrected, and full and 
• • 

speedy justice done to the parties aforesaid in this behalf, 
do command you. if judgment be therein given, that then, 
under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the 
same, to the Court of Appeals of the District of Columbia, 
together with this writ, so that vou have the same in the 
said Court of Appeals, at Washington, within 20 days from 
the settling of the bill of exceptions, or within such addi¬ 
tional time after the expiration of the 20 days as the court 
below or a judge thereof for sufficient cause shall allow; 
that the record and proceedings aforesaid being inspected, 
the said Court of Appeals may cause further to be done 


VS. THOMAS SMITH. 


31 


cr 


therein to correct that error, what of right aijid accordin 
to the laws and customs of the United States should be 
done. 

Witness the Honorable George E. Martin, (Jhief Justice 
of the said Court of Appeals, the 18th day of September, 
in the year of our Lord one thousand nine hundred and 
thirtv-three. 

[Seal Court of Appeals, District of Columbia.! 

HENRY W. HODGEk 

| 7 

Clerk of the Court of Appeals of 

the District of Columbia. 

Bv MONCURE BURKE, ! 

Deputy Clerk. 

Allowed bv 

D. LAWRENCE OROXER. ! 

Associate Justice of the Court of 

Appeals of the District of Columbia. 


40 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia -, ss: 


I, Blanche Xeff, Clerk of the Municipal Court of the 
District of Columbia, hereby certify the foregoing pages, 
numbered from 1 to 40, both inclusive, to beja true and 
correct transcript of the record, according to direction of 
counsel herein filed, copy of which is made ]part of this 
transcript, in Cause, At Law, Xo. A 9356, wherein Thomas 
Smith is plaintiff and The General Motors Acceptance Cor¬ 
poration, a coby corporate, is defendant, as the same that 
remains upon the files and of record in said Coijrt. 

In testimony whereof, I hereunto subscribe m!y name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 7th dav of December, 1933. 


[Seal of the Municipal Court, District of Columbia.] 

BLANCHE NEFF, 

| Clerk. 

Endorsed on cover: In Error to the Municipal Court. 
Xo. 6126. The General Motors Acceptance Corporation, a 
body corporate, plaintiff in error, vs. Thomas Sihith. Court 
of Appeals, District of Columbia. Filed Dqc. 7, 1933. 
Henrv W. Hodges, Clerk. 
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IN THE 

Court of gppeate, ©fetrict of Columbia 

• I 

October Term, 1933. 


No. 6126. 


The General Motors Acceptance Corporation, 
a corporation, Plaintiff in Error , 

i 

i 

v. 

i 

Thomas Smith. 


I 

BRIEF FOR PLAINTIFF IN ERROR. ! 


STATEMENT OF THE CASE. 

This is a writ of error issued to the Municipal! Court 
of the District of Columbia to review a judgmlent of 
that Court. The defendant in error, hereinafter! called 

i 

the plaintiff, sued the plaintiff in error, hereinafter 
called the defendant, in an action of trover to recover 
of the defendant $908.00 plus interest, which he cjaimed 
to be due him on account of the alleged conversion by 
defendant to its own use of a certain automobile and 
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other miscellaneous chatties claimed by him to be his 
property. (Rec. pp. 2, 3) The defendant filed a Mo¬ 
tion to Strike and Dismiss the Action on the ground 
that the caption of the Declaration did not carry the 
street post office address of the plaintiff as required 
by the Rules of the Court in Class A cases. (Rec. 
pp. 3, 4.) This Motion was overruled, defendant duly 
excepting. (Rec. p. 4.) The defendant then filed a 
Motion to Strike Out the Declaration. (Rec. pp. 4, 5.) 
The Court overruled this Motion, defendant duly ex¬ 
cepting. (Rec. p. 5.) Whereupon defendant filed its 
pleas. (Rec. pp. 6, 7.) The plaintiff joined issue upon 
defendant’s pleas 1 and 2, and filed a replication to de¬ 
fendant’s plea number 3. (Rec. pp. 8, 9.) Defendant 
moved to Strike Out the Replication. (Rec. pp. 9, 10.) 
This Motion was overruled, defendant duly excepting. 
(Rec. p. 10.) Whereupon defendant filed its joinder 
in issue. (Rec. p. 10.) 

Upon the issue thus raised the case was tried to the 
Court, sitting without a jury. 

The evidence in the case tended to prove that: 
Plaintiff had possession of the automobile in suit on the 
3rd of August, 1932, in which automobile on that date 
were a coat and other miscellaneous chatties. (Rec. p. 
13.) Said automobile had theretofore been sold and 
delivered to plaintiff by the Barry Pate Motor Com¬ 
pany under a contract of conditional sale. (Rec. pp. 
13, 17.) Plaintiff had, instead of using his own name, 
signed the name of his brother, Emmett E. Smith, to 
said contract and to a Purchaser’s Statement, for the 
reason that he had no credit with the defendant. (Rec. 
pp. 17, 21, 22, 23.) On August 4th, 1932, on which date 
defendant retook said automobile, this contract was in 
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default of payment for the installment matured jm July 

26, 1932. (Rec. p. 24.) Plaintiff had theretoforb made 
other payments to defendant through a third psLrty af¬ 
ter they had matured (Rec. p. 25), but defendant had 
learned for the first time on June 3, 1932, that plaintiff, 
and not Emmett E. Smith, was the person in posses¬ 
sion of said automobile, and on that date defendant was 
also advised by the insurance company which was car¬ 
rying the risk on said automobile, that plaintiff, and 
not Emmett E. Smith, was the real party in interest 
under said conditional sale contract. (Rec. pp. 24, 

27. ) Defendant, upon due confirmation of this jreport 
by its own agents retook said automobile on August 4, 
1932. (Rec. pp. 24, 25, 26.) Plaintiff, after the!retak¬ 
ing of said automobile by defendant, had been informed 
by defendant that it had elected to accept no les^s than 
the balance then due it on said contract. (Rec. to. 17.) 
Shortly after August 4, 1932, plaintiff had received a 
letter from defendant confirming this position, j (Rec. 
p. 18.) On August 11,1932, on advice of counsel,! plain¬ 
tiff gave defendant’s cashier tlie sum of $30.00 f'pr ap¬ 
plication to said contract at defendant’s place of busi¬ 
ness, which payment was taken by the cashier, whjo was, 
and was known by plaintiff to be, ignorant of the details 
heretofore recited. (Rec. pp. 18, 26.) This payment 
was returned to Emmett E. Smith, in whose ngme it 

i. 

was made, in the usual course of defendant’s business, 
on August 16, 1932. (Rec. pp. 18, 19, 24.) After the 
retaking a tender of the balance of $329.00 due <lefen- 
dant on the contract was never made. (Rec. p, 19.) 
Plaintiff was advised by defendant of the proposed 
resale of the automobile. (Rec. p. 28.) The 'auto¬ 
mobile was resold by defendant thereafter at! pub¬ 
lic auction for $325.00,—less than the balance due 
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on the contract. Expert opinion fixed the value 
of the car at that time of $275.00. (Rec. pp. 25, 
26.) After retaking the automobile no demand was 
made upon defendant for any chatties which might 
have been therein at the time of the retaking. (Rec. p. 
270 

With this evidence in, defendant moved for a finding 
for the defendant, which motion was overruled by the 
Court, to which ruling defendant noted an exception; 
thereupon judgment was entered for the plaintiff for 
$275.00. (Rec. pp. 28, 29.) 

Defendant claims that this judgment is contrary to 
the law applicable to such circumstances, and therefore 
relies upon the following assignment of errors (Rec. p. 
11 ): 

The Trial Court erred: 

1. In overruling defendant’s Motion to Strike Decla¬ 
ration and Dismiss the action. 

2. In overruling defendant’s Motion to Strike Out 
Declaration. 

3. In overruling defendant’s Motion to Strike Out 
Replication. 

4. In refusing to grant defendant’s Motion for a find¬ 
ing for defendant upon the pleadings and the whole 

**of the evidence in the case. 

5. In other respects apparent of record. 

ARGUMENT. 

On Defendant’s Motion to Strike and Dismiss Action. 

That the Court erred in refusing to grant this mo¬ 
tion is shown by tlie following: The Rules of Court 
provided that pleadings in Class A cases should be 



similar in form to those required by the lawirules of 
the Supreme Court of the District of Columbia. 

Municipal Court Rules—Rule 2, Sections 3 ^nd 8. 

Supreme Court Rules—Rule 14, Section 2 j(a) pro¬ 
vided : 

i 

The initial pleading, motion, or paper! filed by 
plaintiff, defendant or an intervener, whether resi¬ 
dent or non-resident, shall have added to the usual 
caption thereon the name and street post ^ffice ad¬ 
dress of the partv on whose behalf the .same is 
filed * * * 

! 

and sub-division (c) of said Rule provided: | 

Pleadings, motions, or papers, not conforming 
to the above requirements, shall not be accepted 
for filing or filed. 

i 

i 

The Municipal Court rule, adopting the rulp of the 
S. C. D. C., can be complied with only by reference 
to the latter rule, and is therefore to be considered as 
adopting the Supreme Court rule. 

In JOHXSOX v. AVRIGIIT, 2 Appeals, D. C. 216, 
this Court held that— 

“The rule 73 is a salutary one, and is a law to 
the Court as well as to the suitors as loijig as it 
remains in force.” | 

In SPAXGLER v. ATCHISOX, etc. R. Co., |42 Fed. 
Rep. 306, it is held that— j 

A rule of Court means uniformity—a regula¬ 
tion in practice applying alike to all suitors, estab¬ 
lished and fixed, as much so as a statute itself, and 
known to all litigants and attorneys. 
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In HUGHES v. JACKSON, 12 Md. 450 and RATH- 
BONE v. RATHBONE, 4 Pick. (Mass.) S9, it is de¬ 
cided : 

In fine, a valid rule until abrogated is the law 
of the Court, and cannot be disregarded in a par¬ 
ticular case, unless discretion to do so is given by 
it to the presiding judge. 

One of the beneficial effects of the rule could not be 
better illustrated than by reference to the local tele¬ 
phone directory, there being nine names similar to 
that of the plaintiff, and identical omitting the middle 
initial. It is respectfully submitted that there was no 
occasion for the suspension of this rule and that the 
salutary effect thereof warranted the granting of the 
Motion, and that if the ruling of this Court in JOHN¬ 
SON v. WRIGHT, supra, is to be given a broad inter¬ 
pretation the judgment of the lower Court is error for 
that reason alone. 

On Defendant’s Motion to Strike Out the Declaration. 

The Declaration contained no allegation that plain¬ 
tiff was possessed of the chatties alleged to have been 
converted, or that lie was entitled to possession at the 
time of the alleged converation. In MUNDAY v. 
BRITTEN, 205 Mo. Appeals, 153, it was decided that 
in an action for conversion the plaintiff must allege 
that he was in possession or entitled to possession of 
the property at the time of the alleged conversion. 
That one of these allegations was essential at common 
law is affirmed in the following authorities: EISEN- 
DRATH v. KNAUER, 64 Ill. 396; SWIFT v. MOSE¬ 
LEY, 10 Yt. 208; Sunderland Cases on Common Law 
Pleading, page 47, and Whittier Cases on Common 
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i 
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i 

i 

i 

i 

i 

Law Pleading, page 189. This Court has held that 
common law forms of action remain in forc<j> in this 
jurisdiction, as shown by the decisions in LIMNER v. 
HUGHES, 4!) Appeals, D. C., 40, and KNOX y. RED- 
WINE, W. L. R., Vol. 60, No. 42, page 708. ! 

i 

On Defendant’s Motion to Strike Out the Replication. 

The replication admitted the title to the automobile 
in suit to be vested in the defendant, and thisjbv rea- 
son of the contract of conditional sale, a copy cjf which 
formed a part of defendant’s third plea. Nothing in 
the replication was advanced to support any 'interest 
of the plaintiff in that contract or the property covered 
thereby. The contract showed on its face that plain¬ 
tiff had no interest therein. Therefore, if the interest 

. \ 

of plaintiff in this contract was to be established on 
some theory of agency, that fact should have been al¬ 
leged, and upon that allegation being made, defendant 
would have been entitled to move to strike it, for the 

i 

reason that, according to Dicey on Parties, pages 144- 
147, a person who contracts, in realty for himstelf, but 
apparently as agent for another person, whose name he 
gives, cannot sue on the contract as principal! * * *. 
To allow him to sue would be to violate the rule iof law, 
that if a nerson intends to contract with A, B icannot 

i 

give himself anv right under the contract. 

While it is true that the present action was in trover, 
the defense interposed was based on contractual [rights, 
and was ultimately decided on that consideration. 
Therefore, had plaintiff declared on the contract set 
up in defendant’s plea, instead of in trover, it appears 
that such a declaration would have been bad On de¬ 
murrer,—and in any case, in assumpsit, considering 
the facts developed as shown in the record, thejplain- 


i 
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tiff could not have recovered, as is shown by the fol¬ 
lowing cases: NICHOLS COMPANY v. CALDWELL, 
26 Ky. L. Rep., 136, 80 S. W. 1099, and DAWSON 
MFG. CO., v. BRUNSWICK & ALBANY R. CO., 51 
Georgia 136. In these cases it is held that upon the 
rescission of a contract by the seller, the rights of the 
parties will be adjusted. By declaring in trover the 
plaintiff was permitted to circumvent the rules of law 
as to parties, as given by Dicey, supra , and supported 
by the decisions in COTIIAY v. FENNELL (1830), 
10 Barn. & Cress. 671 (page 284) and YOUNG v. 
HUNTER, 4 Taunt. 582. 


On Defendant’s Motion for a Finding for Defendant. 

The lower Court, in finding for the plaintiff, appar¬ 
ently determined as a matter of law that the acceptance 
by defendant of several of the monthly payments on 
the contract after their maturity, amounted to a bind¬ 
ing waiver on the part of defendant of its contractual 
right to retake the automobile upon subsequent default 
of payment. The testimony of the witnesses SMITH 
(Rec. p. 21) and ARNOLD (Rec. p. 25) is pertinent. 
The latter’s testimonv shows that there was no waiver 
by defendant of its right to insist upon prompt pay¬ 
ment. In sending out notices of defaulted payment 
and insisting upon payment defendant did more than 
it was required to do under the contract. The follow¬ 
ing authorities appear to establish and define the prin¬ 
ciples of waiver and estoppel: 

BIEYER v. GANS, 24 Appeals, D. C. 517, this Court 
held: 

It cannot, therefore, be said that the appellee 
has, of his own accord, waived performance of the 


terms of the bond. Nor is there anything in the 
plea which can be construed as setting up $ waiver 
by estoppel, or, in other words, that the appellant 
has, by any act of the appellee, been actually mis¬ 
led to his detriment. The appellant, it jis true, 
complains in his plea that the appellee permitted 
the property to be sold under the deed of tirust, al¬ 
though he had agreed not to do so; buff in the 
first place, such agreement on the part of [the ap¬ 
pellee (if it were ever made) was not supported 
by any consideration, and, in the second place, does 
not allege in the plea that at the time the appellee 
permitted the property to be sold under tjie deed 
of trust the appellant was not aware of] it. A 
waiver to be valid and binding must be supported 
either by a consideration or by estoppel. 

! 

I 

BERKOWITZ v. D. D. HOLDING CORF., 242 N. Y. 

Supp. 615 (1930): 

i 

An agreement to extend time, which isjunsup- 
ported by consideration, is invalid. 

SACKCsJR v. SLADE, Ldfe Miss. 575: 4 j 

If the piaintiff, appellant, hacmnromisedi an ex¬ 
tension, wluHh thegestimonv wholly fails t^ show, 
it would haveimposed no liability on, the plaintiff, 
appellant, becanJ^e there would have, beeii abso¬ 
lutely nothing* to support any such premise. At 
most such a^promiseyif it had been maVJe, would 
have been/a “nudunKpactum.” See Bt^ot on 
Contract^ Sec. 208, pagfcs 338-40. j 

i 

i 

ANDREWS v. KARL, 42 Cal. App. 513: j 

Where time is made of the essence of tile con¬ 
tract, terminating it upon a failure to comply 
strictly with its conditions, its effect is to ejitail a 
forfeiture by sheer force of the contract itself, 
upon the mere default of the purchaser by his 
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failure to make payments at the times and in the 
manner that he obligated himself to, provided, 
however, that the vendor lias not waived the de¬ 
fault or subsequent forfeiture. 

JACOB BROS. CO. v. BROWN, 173 X. V. Supp. 
136 (1916): 

In a suit to forclose a lien on a piano sold to de¬ 
fendant by plaintiff’s assignee by contract of con¬ 
ditional sale, the subsequent agreement of the 
seller to! accept payments when the buyer could 
make them, instead of at the stipulated times does 
not bind him. 

BLOOMINGDALE v. BRAUN (1913), 141 X. Y. 
Supp. 590: 

A waiver of default or promise to extend the 
time of payment is not effective where there is no 
consideration therefor. 

VOLUME 55, CORPUS JURIS, Sec. 1391, page 
1323: 


“In the absence of anv statute regulating the 
matter, a conditional seller is not liable under 
trover for retaking the property on default of the 
buyer—and especially is this so when the contract 
provides that on default in payment the seller may 
take possession and all rights of the buyer shall 
cease. 176 Minn. 493.” 


SPOON v. FRAMBACH (1901), S3 Minn. 301: 

A tender for less than the amount due, after the 
seller has taken possession for non-payment of in¬ 
stallments is insufficient to defeat the seller’s right 
to possession, even conceding that a tender may 
be made after the property has been taken. 



PACIFIC FINANCE & INVESTMENT CO. v. 
PIERCE (1920), 48 Cal. App. 600: I 


Where a contract for a conditional sale of prop¬ 
erty contained a provision authorizing t|he seller 
to retake possession in the event of default of the 
buyer, and also a provision making the timie of pay¬ 
ment an essence of the contract, if the seljler takes 
possession of the property and serves notjice upon 
the buyer of the forfeiture and termination of the 
contract because of his default, neither the buyer 
nor his assignee is entitled to obtain anv rights in 
the property by tendering to the seller thq amount 
of the balance due upon the purchase pjrice. A 
provision in the contract that time is the[ essence 
of the contract is not waived by the acceptance of 
overdue installments, especially where the contract 
so provides. 


It is respectfully pointed out that Time wa^ of the 
essence of the contract in evidence. (Rec. p. 15,j par. 6.) 

If the finding of the lower Court was in paiit predi¬ 
cated upon a waiver respecting the time of payment, 
it was also necessary that the evidence should feupport 
a finding of a waiver bv the defendant of its right under 
the contract to retake under the insecurity clause of the 
instrument. (Rec. p. 15, par. 6.) The evidence estab¬ 
lished the actual fraud which had been perpetrated 
upon defendant by plaintiff in inducing defendant’s 
purchase of the contract. (Rec. pp. 17, 21, 22, ^3.) On 
page 22 of the record is shown the statement submitted 
to defendant by plaintiff, but to which he signed his 
brother’s name. At page 23 is shown, in the ladt para¬ 
graph of this statement, the object of the statement it¬ 
self. That defendant acted promptly upon thq deter¬ 
mination to its satisfaction that fraud had induced its 
purchase of the contract in suit, is shown by tfie tes- 
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timony of the witnesses ARNOLD and HILL. (Ree. 
pp. 23, 26.) When the plaintiff, by having reported a 
loss to the insurance company, became ensnared in the 
webb of his own deception, he endeavored to further 
embarrass defendant by making the defaulted pay¬ 
ment to defendant’s cashier, who, ignorant of the facts, 
accepted the payment in the regular course of business. 
(Rec. pp. 18, 26.) That defendant had reasonable 
grounds for deeming itself insecure and was justified 
in retaking the automobile is shown by the testimony 
of the witnesses ARNOLD and AMTOWER. (Rec. 
pp. 23, 26, 27.) That the actual fraud of the plaintiff 
entitled defendant to retake the property is established 
by the following authorities: 

"in JENKINS v. BLACKSTONE MOTOR CO., 215 
N. Y. Supp. 694 (1926), where conditional buyer of 
automobile was not known by, and had not done busi¬ 
ness with persons named to obtain credit as persons 
with whom she had done business, and took the auto¬ 
mobile out of the State without conditional seller’s 


written permission as required by the contract, and 
credit insurance company refused to carry the risk, a 
seller had reasonable grounds for deeming itself “un¬ 


safe and insecure”, justifying redeeming the car. 
THIRLEY v. RAINBOW (1914), 112 Aik. 269; 


A fY/nsfer by tfie bu\ 
tion <A his obligation e 


pos^essYm. 


^ A*' A -*• J % A A M 4. Jk M V/C' ^ 

yer is RegardedAas a vioia- 
Lmtitlihg the teller to talle 


GENERAL MOTORS ACCEPTANCE CORPORA¬ 


TION v. SMITH (1925), N. J. 127, Atlantic 179: 
SHIREMAN v. JACKSON (1S60), 14 Indiana 459: 


A violation of an agreement contained in the 
contract that the buyer would not sell or transfer 
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any interest in the contract while it remained un¬ 
performed was a default which entitled the seller 
or his assigns to take possession. 

and 55 Corpus Juris, page 1286, Sec. 1311, anci cases 
cited. 

As to the question of waiver, generally, the jfollow- 
ing is found in 40 Cyc., beginning at page 258: 

WAIVER: The term waiver implies thfc aban¬ 
donment of some right that can be exercijsed, or 
renouncement of some benefit or advantage,j which, 
but for such waiver, the party relinquishing would 
have enjoyed. In order to constitute q valid 
waiver, the right or privilege waived must be in 
existence. There can be no waiver of a non-exis¬ 
tent, or lost, right. Waiver is a voluntary act ;— 
what one does in a dilemma forced upon him by 
the default of another cannot be counted lipon as 
a waiver. Voluntary choice is of the essence of 
the act, and not mere negligence, although from 
such negligence, unexplained, intention ma>| be in¬ 
ferred. 

A waiver exists only where one with fullj know¬ 
ledge of a material fact does or forbearsj to do 
something not consistent with the existence! of the 
right, or of his intention to rely upon thatj right. 
Knowledge of the existence of the right, benefit, 
or advantage on the part of the party claiijned to 
have made the waiver is an essential prerequisite 
of its relinquishment. No one can be said tb have 
waived that which he does not know; or wbjere he 
lias acted under a misapprehension of facts. 
Waiver, or acquiescence, like election, presup¬ 
poses that the person to be bound is fully cognizant 
of his rights, and that being so, he neglects! to en¬ 
force them, or chooses one benefit instead iof an¬ 
other, either, but not both, of which he j might 
claim. The knowledge may be actual or construc¬ 
tive; one cannot be wilfully ignorant and relieve 
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himself from a waiver because he did not know. 
Knowledge of the existence of the right and the 
intention to relinquish it must concur to create a 
waiver by estoppel. The evidence must show 
knowledge, at the time the waiver is claimed to 
have occurred, of all the material facts that would 
probably have influenced the conduct of the party. 

The question of waiver is merely a question of 
intention which lies at the foundation of the doc¬ 
trine. Waiver must be manifested in some equiv¬ 
ocal manner, and to operate as such it must in all 
cases be intentional. There can be no waiver un¬ 
less so intended by one party and so understood 
by the other, or one party has so acted as to mis¬ 
lead the other and is estopped thereby. Since in¬ 
tention is an operation of the mind it should be 
proven and found as a fact, and is rarely to be in¬ 
ferred as a matter of law. An intention to make 
the waiver claimed should clearly be made to ap¬ 
pear by the evidence; and the best evidence of 
intention is to be found in the language used by 
the parties. The true inquiry is what was said or 
written, and whether what was said indicated 1 lie 
alleged intention. The secret intent of the par¬ 
ties is immaterial on the question of waiver. The 
intention need not exactly be proved by express 

declarations, but mav be shown bv the acts and 

• * 

conduct of the parties, from which an intention to 
waive mav be reasonablv inferred, or even bv non- 
action on their part. Mere silence at a time when 
there is no occasion to speak is not a waiver, nor 
evidence from which waiver may be inferred; espe¬ 
cially where such silence is unaccompanied by any 
act calculated to mislead. 

The confusion among the cases as to the necos- 
sitv for a consideration for waiver arises out of 
the element of estoppel which frequently appears 
in the particular case. In the absence of conduct 
creating an estoppel a waiver can be supported by 
an agreement founded upon a valuable considera- 


tion, although a consideration such as is necessary 
to support a contract, is not always essential. 
Where the acts or conduct of a party are jsuch as 
to estop him from insisting upon the right claimed 
to have been relinquished, no consideration is nec¬ 
essary. | 

* 

In DARXLEY v. LONDON, etc. R. CO., 4- R- 2, 

H. L. 43, 57, 00, 30 L. J. Ch., 404, 10 L. T. Eei}. N. S. 

217, 15 Wklv. Rep. 817 (quoted in IIOLDSWOtjtTH v. 

TUCKER, 143 Mass. 309) it is said: 

■ 

“A waiver must be an intentional acjt with 
knowledge. When parties, who have bound them¬ 
selves by a written agreement, depart froip what 
has been so agreed on in writing, and adop^ some 
other line of conduct, it is incumbent on the) party 
insisting on, and endeavoring to enforce |a sub¬ 
stituted verbal agreement, to show, not merely 
what he understood to be the new terms onj which 
the parties were proceeding, but also that tlii other 
party had the same understanding—that botjh par¬ 
ties were proceeding on a new agreement, the 
terms of which thev both understood.” 

* i 


It is respectfully submitted that the evidence if ailed 
to establish a waiver by the defendant of either the 
default in payment or of the defendant’s right under 
the contract to retake under the insecurity clause.! That 
there was no waiver of the time for payment is shown 
bv the fact that there is nothing in the record Which 
tends to show that some other date for paymenlt had 
been established; and unless some other date wasjfixed, 
the plaintiff might have made payment at anyj time 
suiting his convenience, leaving defendant no remedy 
during the period of delinquency. 

That the fraud practised upon defendant by plaintiff 
inducing defendant to purchase the contract in suit 
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entitled defendant to rescind the contract and recover 
the automobile is shown in the following authorities: 

DONALDSON v. FAR WELL, 93 U. S. 631 
JAFFREY v. BROWN, 29 Fed. 476 
FULTON v. THOMPSON, 18 Tex. 278 

In ESTRICIl on Installment Sales, at page 33, 
it is said: 


“There can be no doubt that where there is a 
contract for the sale of goods on credit, the pur¬ 
chase price of which is to be paid in instalments, if 
there is fraud on tlie part of the buyer in the 
agreement looking to the extension of credit, the 
vendor mav treat the contract as virtually rescind- 
ed, and resume possession of the goods.” 


The remaining question is as to the rights of the 
parties after the retaking. Plaintiff had until Sep¬ 
tember 14, 1932, to redeem the automobile, as shown 
by defendant’s letter. (Rec. p. 28.) The defendant to 
protect itself from loss bid-in the vehicle for an amount 
approximating the balance due it under the contract, 
though the actual value of the car was considerably 
less. EICHBERG (Rec. pp. 25, 26). In 35 Cyc., page 
514, on the matter of restoration of consideration, it 
is said: “* * * in the case of partial payment the 
amount received need not be returned if the amount 
still due exceeds the value of the goods replevined. 
Citing SCHER v. ROHR, 34 Misc. (N. Y.) 792, 60 N. Y. 
Supp. 929.” Also in 35 Cyc., page 159 is found: “On 
rescission by the seller for the default of the buyer, the 
former is entitled to compensation for the use of the 
property, and for its depreciation due to such use, or 
the neglect of the buyer. Citing DAM SON MFG. CO. 
v. BRUNSWICK etc., R. CO., 51 Ga. 136; NICHOLS 
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v. CALDWELL, SO S. W., 1099, and BOURGEAT v. 
SMITH, 16 La. 467.” And in the same volumi at page 
705, subject;—conditional sales, appears: “It has been 
held that the seller mav retain such amount as will 
compensate him for any deterioration of the goods in 
the hands of the buyer. Citing COMMERCIAL CO. v. 
CAMPBELL CO., Ill Ga. 388,” wherein that Court 
says: “The equitable rule recognized in tfjAYS v. 
JORDAN, 85 Ga. 741, that where a seller of personalty, 
who has reserved the title and has received partial pay¬ 
ments of the purchase-money, brings an action to re¬ 
cover possession of the property, he is in equity and 
good conscience liable to account for the money ac¬ 
tually received, less the value of the property for hire. 
The answer of the defendant (herein), as we under¬ 
stand it, was intended to be framed in pursuance of 
this rule, though it lacked one essential element, viz., 
it did not allege a willingness to account for the hire 

or even in general terms assert a readiness on the part 
«. 1 
of the defendants (purchasers) to do equity.” In re 

UNDERWOOD, 215 Fed. 279, the Court saysi 

“Where a seller is induced to make a sale by the 
buyers fraudulent representations, such represen¬ 
tations amount to fraud in law, which avoids the 
sale and entitles the seller to rescind. 

Where a seller of goods to a bankrupt elected to 
rescind the sale for fraud, it was not bound to 
return to the bankrupt’s trustee the amoupt paid 
on the price by the bankrupt when the amount re¬ 
quired so to be paid would be greater tljan the 
value of the goods returned.” 

In the instant case, the defendant suffered lo^s upon 
the resale of the automobile. To require it to j pay to 
plaintiff the appraised value of the property (4ec. pp. 
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25, 26) despite tlie facts in the case, would be uncon¬ 
scionable. 

That the judgment of the Court below should be 
reversed, is 


Respectfully submitted, 

Norman E. Sill., 
Attorney for Plaintiff in Error. 
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OF THE DISTRICT OF COLUMBIA 
October Term, 1933 


No. 6162. 


The General Motors Acceptance Corporation, 
a corporation. Plaintiff in Error , 
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i 

Thomas Smith 


BRIEF FOR DEFENDANT IN ERROR 


STATEMENT OF THE CASE 

The points where the defendant in error disagrees 
with the statement of the case are so necessarily in¬ 
volved that the argument on the alleged errors can serve 
no useful purpose here if set down at length. Thjey are 
in the main two propositions: 

First: The plaintiff in error persists in denominating 
the action as one in trover, which is a point of jio im¬ 
portance as we hope to show; and 

Second: The statement of the case by the plaintiff 
in error as well as his argument assumes that a point 
was or is made of the fact that the contract was signed 
by the plaintiff below but who used the name Of his 
brother in so doing. 


ARGUMENT 


ON DEFENDANT’S MOTION TO STRIKE 
AND DISMISS ACTION 

The rule of the Municipal Court here invoked provides 
that the pleadings in Class A suits should be similar in 
form to those required by the law rules of the Supreme 
Court. 

Rule 14 is a rule of practice, not of pleading, and the 
requirement of the Municipal Court is evidently intended 
to preserve the formal and orderly statement of the 
cause of action and grounds of defense which pertained 
to a large class of actions in which the jurisdiction had 
been lately transferred from the Supreme Court rather 
than permit the plaintiff to proceed in the informal 
manner allowed in the petty causes. 

That this is so would have been apparent to the plain¬ 
tiff in error had he not overlooked sub-division (b) of 
the Rule. This provides: 

. . All papers tendered to the clerk for filing 
shall be on opaque white legal cap paper approxi¬ 
mating 8 inches wide by 13 inches long, unfolded, 
without backing. . . 

The practice, however, of filing papers in the old 
fashioned folded jackets continues in the Municipal 
Court, nevertheless and nobody contends that such 
papers ought not to be “accepted for filing or filed.” 

This rule is one purely for the convenience of parties, 
has no relation to the merits of the cause or the con¬ 
duct of the case and is in no wise to be compared to 
Rule 73 of the Supreme Court, the object of which is to 
save the time, expense and delay of a jury trial where 
one of the parties in truth has nothing to litigate. 

The plaintiff in error does not pretend that any harm 
resulted to the action of the Court in disregarding its 
rules as immaterial in the absence of resulting harm. 

Steele v. Wynn. 139 Ill. A. 428. 
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That the requirement that the address of tfye parties 
be inserted in the caption of the first paper in ^he cause 
is so clearly a rule of practice and has nothing to do 
with the FORM OF PLEADING was realized l>y the de¬ 
fendant, for when it came to attack the forpi! of the 
declaration it filed another motion included in this record 
and called a “Motion to Strike Out Declaration.’) 

i 

ON DEFENDANT’S MOTION TO 
STRIKE OUT DECLARATION. 

If this motion is intended to be a demurer, as it would 
have to be in order to have it reviewed here under the 
provisions of the Code, then the defendant evidently did 
not: consider himself bound to follow the rules of the 
Supreme Court for it did not contain “at the fopt there¬ 
of the matters of law intended to be argued, etc.!” Com¬ 
mon Law Rule 2S, Supreme Court. D.C. But lanywSy, 
the declaration is in form almost identical with that in 

i 

Rocker v. Perkins in the Supreme Court of the (District 
of Columbia in 1888: ! 

i 

“This is an action of trespass. The declaration 
alleged that the defendants with force and arms, 
etc., ‘wrongfully seized a certain colt of the value of 
$150.00 and then and there carried away the same 
and converted and disposed of the same to i their 
own use’ to the damage of the plaintiff $250.0(K” 
Rocker v. Perkins. 6 Mackev 379 

The only difference seems to be the omission in the 
present case of the words “with force and arms.”! 

Under the title “Trespass,” Corpus Juris says:! 

“The declaration, complaint or petition must] con¬ 
tain a statement of the facts which constitute the 
trespass and the allegations must be positive and 
direct, certain, and not misleading, not by way of 
recital. However, no special form of words ik or¬ 
dinarily necessary. Use of the word ‘trespass’ is 
net essential. ‘Force and arms’ or vi et armi§ are 
not words essential to the description of an acjt of 

I 

i 


I 
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trespass ... although it is indicated in some de¬ 
cisions that it should be alleged that the act was 
wrongful.” 

63 C. J. 978. 

Now the defendant’s counsel continues to treat the 
declaration as if it were one in trover, and we are not 
disposed to quarrel about this with him. The question 
could not have been of any importance in this case. The 
“gist” of the one action is the wrongful taking (which 
is here alleged) and the “gist” of the other is the wrong¬ 
ful conversion. But the right of property is the same. 
What is involved is the right to immediate possession. 
We submit that it has been alleged in the declaration in 
ancient form. 

The defendant in its brief refers to Whittier’s Cases 
on Common Law Pleading at page 189, and turning to 
the page we find the learned professor selecting Swift v. 
Mosely from 10 Vt. 208 as a leading case on TROVER. 
The opinion opens with these words: 

“Redfield J. It seems to be well settled, that the 
plaintiff in TRESPASS DE BONIS ASPORTATIS 
[capitals by writer of this brief] or TROVER, in 
order to maintain the action, must have had, at the 
time of the injury complained of either the ACTUAL 
CUSTODY of the thing injured or taken, or a 
PROPERTY IN IT EITHER GENERAL OR SPE¬ 
CIAL, with the right to immediate possession. If 
he had the actual custody of the thing, EVEN 
WRONGFULLY, he may maintain the action 
against every one, whose RIGHT IS NOT SUPER¬ 
IOR TO HIS. 

Swift v. Mosely, 10 Vt. 208, quoted from 
Whittier’s Cases on Common Law Plead¬ 
ing, page 189. 

THE DEMURRER TO PLAINTIFF’S REPLICA¬ 
TION TO THE PLEA OF DEFENDANT. 

The defendant in this plea derives his title through a 
conditional bill of sale and the plaintiff simply replies 
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that the condition was not broken or rather that the 
defendant was in no position to insist that the condition 
was broken. 

There is no question but that the plaintiff tielow was 
in possession of the property in litigation and he had a 
right therefore to recover from any taker whose RIGHT 
OF POSSESSION was not superior to his. j 

And the language in Rocker v. Perkins in jour ovrn 
Supreme Court in general term, from which j we have 
quoted the pertinent words of the declaration ^nd upon 
which the declaration here complained of could kvell have 
been copied, is apposite: 

“It is a well settled rule of pleading that it is suf¬ 
ficient in this class of actions simply to allege own¬ 
ership in the plaintiff, and then any proof of own¬ 
ership which will support the action of trespass will 
be sufficient under such allegation to entitle him 
to recover.” 

Rocker v. Perkins, 6 Mackey 379, 

This case is also to be found in Whittier’s fases on 
Common Law Pleading. 

I 

ON DEFENDANT’S MOTION FOR JUDGMENT 

L | 

There is some thred of argument running through the 
brief of the plaintiff in error based uDon what hje claims 
if fraud in the way the contract was signed by the plain¬ 
tiff below. It seems to us sufficient answer toj this to 
say that long after the discovery of this fact, even after 
its seizure of the automobile, it treated the contract as 
valid and binding upon the plaintiff and itself, for it 
wrote the following letter: 

“Inasmuch as you are in default on certain pay¬ 
ments on your contract of November 7th, 193fe, we 
desire to notify you that the entire balancd due 
rhereon of $329.00 and accrued interest has been 
declared due and payable.” Rec. p. 18. 


i 
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Furthermore, of course the Acceptance Corporation 
took the conditional sale contract from Barry-Pate, who, 
through its agent, had full knowledge of the matter and 
therefore took no better rights than its assignor. In¬ 
deed if the contract were avoided for fraud the cor¬ 
poration could not have acquired any title to the car 
thereby sufficient to enable it to seize the car as its 
property. 

II. 

The real question in this case, is whether or not the 
defendant corporation by its course of conduct, waived 
its right to insist upon a forfeiture for failure, on the 
part of the plaintiff, to make the payment due July 26. 
1933, on the date specified. For it is admitted by the 
pleadings and evidence that this was the sole cause of 
the attempt to forfeit the contract and the seizure of the 
automobile. A waiver is defined in 40 Cyc., page 252, as, 

“The act of waiving, or not insisting on some 
right, claim, or privilege; a foregoing or giving up 
of some advantage, which, but for such waiver the 
party would have enjoyed; an election by one to 
dispense with something of value, or to forego an 
advantage he might have taken or insisted upon; 
the giving up, relinquishing, or surrendering some 
known right; an intentional relinquishment of a 
known right, or such conduct as warrants an infer¬ 
ence of the relinquishment or waiver of such right; 
the intentional abandonment or relinquishment of 
a known right/' 

“A w r aiver takes place, w’here a man dispenses 
with the performance of something which he has a 
right to exact, and is a TECHNICAL DOCTRINE 
INTRODUCED AND APPLIED BY THE COURTS 
FOR THE PURPOSE OF DEFEATING FOR¬ 
FEITURES." 

(Page 254, 40 Cyc.) 

The question of waiver is a question mainly of inten¬ 
tion, but, as is said in 40 Cyc., Page 265: 


“The more usual manner of waiving a right is by 
conduct or acts which indicate an intentioij to re¬ 
linquish the right, or by such failure insist upon it 
that the party is estopped to afterward set it up 
against his adversary.” 

and 

“Waiver is a matter of fact to be shown by the 
evidence. It may be shown by express declarations, 
or by acts and declarations manifesting an intent 
and purpose not to claim the supposed advantage, 
or it may be shown by a course of acts and conduct, 
and in some cases will be implied therefrom, jit may 
also be shown by so neglecting and failing I to act 
as to induce a belief that there is an intension or 
purpose to waive. Proof of express words j is not 
necessary, but the waiver may be shown by Circum¬ 
stances, or by a course of acts and conduct I which 
amounts to estoppel.” 

40 Cyc., 254. 


Whether there has been a waiver is generally a ques¬ 
tion of fact. j 

27 R.C.L. 912. | 

and, j 

i 

“The courts not favoring forfeitures, are usually 
inclined to take hold of any circumstances [which 
indicate an election to waive a forfeiture.” 

id. 

“Where a waiver prevents a forfeiture, the law 
ordinarily permits a liberal construction to be placed 
' % n the act* of the narty waiving with the view of 
bringing about a waiver of such a forfeiture/] 

Loftis v. Pacific Mutual L. Ins. Co. 

114 Pac. 134-139 (Utah 1911) 

Now, the oldest form of the payment by instalment 
of the consideration of a contract probably was the pay¬ 
ment of Life Insurance premiums. Most of thi cases, 
upon the subject of waiver bv payment of instalment 
arose in such cases. 

i 

“A forfeiture for non-payment of premiums is 
not favored in the law’, and the courts are prompt 
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to seize upon circumstances which indicate an elec¬ 
tion to waive forfeiture. So the company cannot 
insist upon a provision of forfeiture upon non¬ 
payment of premium when due when its course of 
dealing has been such as to induce the belief in in¬ 
sured that the condition will not be insisted upon, 
as where it has been its custom to receive premiums 
after thev are due/’ 

32 C.J. 1347. 

III. 

In the Phoenix Life Insurance Company v. Doster, 
16 Otto, 30-38, the Supreme Court of the United States, 
speaking through Mr. Justice Harlan, said: 

“Upon the part of the payees, it is contended that 
the Company waived strict compliance of the policy 
dependent upon the payment of the annual premium 
on the day named therein; and that, in view of the 
settled course of business between the Company and 
his agents on one side and the insured on the other, 
it is estopped to rely upon the non-payment of the 
last premium, at the day, as working a forfeiture 
of the policy. The facts and circumstances estab¬ 
lished bv the testimony are sufficiently indicated in 
the charge of the Court, to certain parts of which, 
to be presently examined, the Company objected. It 
is enough to say, that the testimony was ample to 
enable each party to go to the jury upon the sub¬ 
stantial issues in the case. The motion, at the close 
of the plaintiff’s evidence, for a peremptory instruc¬ 
tion for the Company was properly denied. . . . 

“The court further told the jury, in substance, 
that if they found, from the evidence, that the Com¬ 
pany were in the habit of sending renewal receipts 
for the premium on this policy to its local agent, at 
the nlace of residence of the insured, duly signed by 
the nresident and secretary of the Company, leaving 
their use subject entirely to the judgment of that 
agent, and the latter was accustomed to receive the 
premiums from the insured, without objection, sev¬ 
eral days after the same became due. and to issue 
the receipti therefor, and the Home Company or 
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managing agents or officers had full knowledge of 
such practice, and received from its agent, a^n d re¬ 
tained. the premiums so paid, the insured jhad a 
right to believe that the Company waived a strict 
compliance, and they might find that there iwas a 
waiver by the Company of the forfeiting clause of 
the policy; and if the insured, relying on such prac¬ 
tice, within a reasonable or the usual timd, paid 
or offered to pay the premium after the d^y the 
same was due, the policy remained in full forte and 
effect, and the Company was liable thereof, not¬ 
withstanding the insured had in the meantime 
died. . . ” ] 

“It seems to the Court that the charge was as 
favorable to the Company as it could have deiniand- 
ed. It was, as to its essential parts, in subsfential 
harmony with recent decisions of this Court. In 
Ins. Co. v. Norton, 96 U. S. 239, we said, in prefer¬ 
ence to a policy, similar to the one here in suit, that 
the Company was not bound to act upon the declara¬ 
tion that its agents had no power to make Agree¬ 
ments or waive forfeitures, but might, at anyj time, 
at its option, give them such power; that the decla¬ 
ration was tantamount to a notice to the insured, 
which the Company could waive and disregard at 
pleasure. ‘In either case,’ said the Court, ‘both with 
regard to the forfeiture and to the powers bf its 
agents, a waiver of the stipulation or notice would 
not be repugnant to the written agreement, because 
it would only be the exercise of an option whibh the 
agreement left in it. And whether it did exercise 
such ootion or not. was o fact provable by |parol 
evidence, as well as by writing, for the obvious 
reason that it could be done without writing.’ In the 
same case it was said that, although in life insurance 
time of 'payment was material , and could not be ex¬ 
tended against the assent of the Company , iphere 
such assent ?cas given, the court should be liberal in 
construing the transaction in favor of avoiding a 
forfeiture. And in Ins. Co. v. Eggleston, 96 U. S. 
577, it was said, that the Courts are always prbmpt 
to seize hold of any circumstances that indicate an 
election to waive a forfeiture, or an agreement to 
do so on which the narty has relied and acted. 

I 
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“ ‘Consequently/ said the Court, speaking by Mr. 
Justice Bradley, ‘Any agreement, declaration or 
course of action on the part of an insurance Com¬ 
pany, which leads a party insured honestly to be¬ 
lieve that by conforming thereto a forfeiture of his 
policy will not be incurred, followed by due con¬ 
formity on his part, will and ought to estop the 
Company from insisting upon the forfeiture, though 
it might be claimed under the express letter of the 
contract. The Company is thereby estopped from 
enforcing the forfeiture/ ” 

Phoenix Life Ins. Co. v. Doster, 

106 U. S. (16 Otto) 30-38. 

In Grove Mutual Life Insurance Company v. Wolf, 
95 U. S.. the Court, (Mr. Justice Field), held that (we 
quote from the syllabus) : 

1. “The principle that no one shall be permitted to 
deny that he intended the natural consequences 
of his acts, when he has induced others to rely 
upon them, is as applicable to insurance com¬ 
panies as it is to individuals.” 

2. “If the conduct of the Company has been such 
as to induce a belief that a forfeiture, if the 
premium be not paid on the day when it is due, 
w’ould not be enforced if payment were made 
within' a reasonable period afterwards, the com¬ 
pany cannot allege such forfeiture against one 
who has acted upon such belief, and subsequently 
made payment.” 

3. “If the acts creating such belief were done by 
the agent and were subsequently approved by the 
Company, either expressly or by receiving and 
retaining the premiums, the same consequences 
should follow.” 

Grove Mut. Life Ins. Co. v. Wolf, 

95 U. S. 326. 

This Court, in United Security Life Insurance and 
Trust Company, v. Bond, said: 

“The scheme, therefore, is purely and simply one 
of Life Insurance, although somewhat different from 
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the ordinary life insurance; and the duty imposed 
upon the assured person, apart from the provisions 
usual in all such cases, that he should not unduly ex¬ 
pose his life to danger, which are not in question 
here, was merely to pay the premiums upon the poli¬ 
cy, or w’hat amounts to the same thing, the nionthly 
payments specified in the agreement, punctually and 
faithfully at the times required by the contract. It 
is the same duty precisely that is required by the 
ordinary contract of insurance; and, therefore, we 
see no reason why it should not be governed jby the 
same rules of law that have been applied by courts 
of equity for the regulation and construction of the 
ordinary contract of insurance. 

“Now, the claim here on behalf of the appelljant is, 
that the insured, John H. Bond, forfeited his Insur¬ 
ance by his failure to pay his monthly instalments 
promptly. But it is a conceded fact that theife was 
an acceptance of these overdue instalments lj)y the 
company, and a continued acceptance of such instal¬ 
ments almost to the day of Bond's death. Ii^ ordi¬ 
nary cases, this course of conduct on the part of the 
company would undoubtedly be construed in equity 
as a waiver of forfeiture. And this doctrine is not 
sought to be controverted by the appellant. 0n the 
contrary, it is conceded to be the general law.j The 
contention is, that it is not applicable to the present 
case, for the reason that after March 11, 1895, 
Bond’s life was never insured by the company, in¬ 
asmuch as by the letter to him of that date, the 
secretary and treasurer of the company notified him 
that the insurance on his life w’as forfeited, and that 
the conditions prescribed in the letter for his j rein¬ 
statement in the contract, namely, the payment of 
the overdue instalments by a certain day, accom¬ 
panied by a satisfactory certificate of health,| had 
never been complied with by Bond. 

“. . . This was simply a contract of insur¬ 
ance and nothing more; and this was the only j con¬ 
tract that could be enforced under the bond or by a 
sale had under the deed of trust. And if the con¬ 
tract of insurance was the only one in existence,' it is 

very clear that its forfeiture was waived bv the ao- 
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ceptance of the belated payments. And it is equally 
clear that the requirement of a satisfactory certifi¬ 
cate of health was likewise waived by the accept¬ 
ance of the Dayments without -it. For if the con¬ 
dition in the'letter of March 11, 1895 : that a cer¬ 
tificate of health should be presented as well as full 
payment made of the overdue instalments, were in¬ 
sisted on, it would have been bad faith on the part 
of the company to accept his payments without ref¬ 
erence to the other part of the condition. As a mat¬ 
ter of fact, it is quite clear that the whole condition 
was itself waived; for no payment was made by 
March 20, the day specified, and none until April 
30. 1895, when the instalment due on January 11, 
was paid and accepted without protest. On no other 
ground but that of waiver of forfeiture, and waiver 
even of the conditions prescribed in the letter of 
March 11, 1895, can we explain the treasurer’s sub¬ 
sequent letter of May 27, 1895, to Bond, in which 
he writes, ‘Unless your arrears are paid in full on 
or before the last day of this month, we will place 
the matter in the hands of our counsel for collec¬ 
tion.’ Nor can we otherwise explain the still later 
communication from the treasurer, of August 10. 
1895, in which he writes: ‘Unless the said instal¬ 
ments (four instalments then in arrears) are paid 
on or before the 20th inst., we will place the matter 
in the hands of our counsel, with instructions to 
advertise and sell the property without delay.’ The 
instalments of Aoril, May, June and July were then 
overdue: an.d yet no payment was made until August 
21, and then only the instalment for April was paid. 
Bond appears to have been greatly delinquent at all 
times; and the company would have been justified 
at any time in adopting extreme measures to en¬ 
force the contract, but it did not think proper to do 
so. It was disposed to be lenient towards him. 
Having been lenient towards him in his lifetime, and 
having adopted a course of action towards him by 
which he was induced to believe that the forfeiture 
was not insisted on, it should not in equity insist 
upon such forfeiture after his death, for delin¬ 
quency condoned during his lifetime. We think the 
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authorities are all against that proposition bf for¬ 
feiture; and they need not be cited.” 

United Security L. Ins. & Trust Co. v. Bond 
16 App. D. C. 579. ! 

IV. 

I 

While the cases above alluded to refer to Waiver as 
arising out of the failure to insist upon forfeiture be¬ 
cause of the non-payment of insurance premiums on the 
due date, the rule of law is the same as to any form of 
contract requiring the doing of some particular [thing at 
a specified time. 

I 

'‘Where a party to a contract waives a default in 
its terms, he cannot again establish his right t|> pro¬ 
ceed strictly thereunder until he has given notice of 
his intention to the other party.” 

3 Elliot Contr. Sec. 2050. 

Many instances could be cited to illustrate the propo¬ 
sition that the elements of a waiver are the s&me, no 
matter in what class of cases the waiver may arise: 

SOME INSTANCES ARE: j 

1. The acceptance of past due interest constitutes a 
waiver of the accelaration clause in a note or mortgage. 

Oliver Fant v. Lucy Thomas 
Va. 1921—108 S. E. 847. j 

and note to this case at 19 A.L.R. 284. 

2. The bringing of an action for the purchase price 
is a waiver by conditional vendor of right to yeclaim 
property. 

See Note 12 A.L.R. 503 citing 
Smith v. Gilmore 7 App. D. C. 192—that the presenting 
of a claim for the balance of the price of a piano sold 
under the conditional sale is a waiver of right jto re¬ 
possess the property. 

3. In Falls v. Carpenter where the vendee ha^ con¬ 
tracted for the purchase of lands and taken possession, 
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but failed to pay a portion of the purchase money for 
nine months after it was due, and the vendor held the 
vendee’s bonds without offering to return them and 
recognized the contract as still subsisting, it y v[as held 
that he could not put an end to the contract without a 
formal and reasonable notice to the purchaser that if 
he would ndt fulfill it the vendor would not hold himself 
further bond. 

“It is not denied that time is material in equity. 

It is always respected here. Nor is it denied that 
time may be of the essence of a contract. 

“Exact punctuality may be of great importance 
to the interests of a contracting party in many situa¬ 
tions. In some, it is obvious, from the state of the 
property and other circumstances. In others, we do 
not doubt that the instrument may be so framed as 
to show what is true, namely, that it is a substantial 
part of the contract. In those cases, a court can no 
more dispense with that than with any other vital 
provision. 

“But the parties themselves can dispense with it; 
and the inquiry, where it has once existed, is, 
whether they have dispensed with it.” 

Falls v. Carpenter, 1 Dev. & Battle (N.C.) 

237. 28 Am. Dec. 593 at 609. 

And that, w^e submit, is the inquiry here. And it can 
be answered in but one way. 

The defendant acquiesed in the payment by the plain¬ 
tiff of the instalments on days later than those set out 
in the contract. According to its own records the de¬ 
fendant company sent out various sets of notices for 
many of the pavments after they were due. and one sent 
cut even after the payment here questioned notified the 
plaintiff that unless he paid his contract “would be” (not 
w r as) forfeited. (Rec. J. 20). These notices were never 
sent out until the payment, by the strict terms of the 
contracts had become due. Therefore the defendant had 
indulged the plaintiff from the beginning in a belief that 
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he would not be compelled to pay on the 26th (lay each 
month. The way in which these payments were| actually 
made w*ere as follows: 

Payment due Dec. 26th, made Dec. 30th. j 
Payment due Jan. 26th, made Jan. 30th. | 
Payment due Feb. 26th, made Mar. 2nd. j 
Payment due Mar. 26th, made Apr. 2nd. 

Payment due Apr. 26th, made May 2nd. | 
Payment due May 26th, made June 1st. j 
Payment due June 26th, made July 5th.! 
Payment due July 26th, tendered August 
5th (and refused). 

Rec. p. 21. 


As in insurance collections, “the persons tjo whom 
payment may or must be made is controlled by the pro¬ 
visions of the policy, but such provisions when! for the 
benefit of the company may be waived by it, and pay¬ 
ment to one apparently authorized to receive it!may be 
good even where it was not made in conformity with the 
terms of the policy . . .” and, “. . . where the pay¬ 
ment was actually received or ratified by the company 
or its authorized agents, or where in the circumstances 
the company may be estopped to deny the authority of 
its agent.” 


32 C.J. 1198 (Sec. 332). 

But wnether or not Barry-Pate is to be regarded as the 
agent of the company or of the plaintiff, the payments 
were actually received by the company, and IT ;KNEW 
THEY WERE BEING PAID AFTER DAY, because ac¬ 
cording to its records, it on several occasions sent 
out first, second, and third notices. It is to be re¬ 
marked that the form of the third notice was 4 “final 
call”; and surely the plaintiff could not but belieye that, 
so long as he made his payment in compliance wi^h such 
“final call,” he was safe. Those third notices did not 
threaten to take up the car, but only “unless payment or 
advice is received by return mail we will be obliged to 
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refer it to our Credit Department for attention.'* (Rec. 
20.) This was the form of that final notice and Mr. 
Arnold testified that several of them had been sent to 
the plaintiff. 

Could the defendant establish such a course of deal¬ 
ing for the purpose of lulling the purchaser into the be- 

% 

lief that as long as he paid within the time limited in 
those notices he was safe, and then turn around and 
elect to demand a payment of all of the unpaid balance 
simply because the plaintiff had not paid thirty dollars 
—on time? 

Tt is respectfully submitted that the judgment should 
be affirmed. 


Benj. L. Gaskins, 
W. C. Hueston, 

Attorneys for Defendant in Error. 



